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PURPOSE OF THIS GUIDE 

Congress set lofty goals for the country when it passed the Clean Water Act in 
1972. Part of the Act’s original goal was to eliminate the discharge of pollutants into 
navigable waters by 1985, 33 U.S.C. § 1251(a)(1).* Forty years ago, only a third of the 
nation's waters were safe for fishing and swimming. Sewage and industrial wastes 
flowed largely unregulated into the rivers, lakes, and streams of the United States.  One 
of the Clean Water Act’s primary tools for attacking this problem was a system of 
permits known as the National Pollutant Discharge Elimination System. This program 
has been instrumental in reducing these discharges and allowing our waterways to 
become clean and usable once again: today, fully two-thirds of the nation's surveyed 
waters are safe for fishing and swimming.  

Built into New Jersey’s National Pollutant Discharge Elimination System 
(“NJPDES”) permitting process is the opportunity for public input. As you will see 
below, the NJPDES permit program works by requiring that when facilities discharge 
pollutants into the water, they must do so in compliance with a NJPDES permit. By 
participating in the process, a member of the public can add his or her thoughts to the 
body of information the New Jersey Department of Environmental Protection must 
consider when writing and issuing a final permit.  

This guide is written to help New Jersey citizens participate effectively in the 
NJPDES permitting process.  It is designed to help you understand the  permitting 
process and to give you the tools to help you effectively participate in that process.  

 

 

 

 

 

 

 

 

*Federal statutes are found in the United States Code (U.S.C.), federal regulations are found in the Code 
of Federal Regulations (C.F.R.), New Jersey state statutes are found in the New Jersey Statutes Annotated 
(N.J. Stat. Ann. Code) and New Jersey state regulations are found in the New Jersey Administrative Code 
(N.J. Admin. Code). These abbreviations will be used throughout the guide to identify the specific 
provisions where legal requirements can be found. 
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KEY TERMS AND DEFINITIONS 

 

Clean Water Act  
 
 
 
 
Comment and Response 
Document 
 
 
 
 
Effluent Limitation   
 
 
 
 
 
 
 
 
Discharge Monitoring 
Report 
 
 
 
Draft Permit  
 
 
 
Environmental Protection 
Agency (EPA) 
 
 
 
 
 

The federal law that regulates the discharge of 
pollutants into water from a point source into a 
navigable water, 33 U.S.C. §§ 1251 et seq. 
 
 
A document issued by the New Jersey Department of 
Environmental Protection that summarizes and 
responds to all of the significant and relevant  
comments made during the public comment period, 
N.J. Admin. Code § 7:14A-15.16 
 
As defined in the Clean Water Act, “any restriction 
established by a State or the Administrator on 
quantities, rates, and concentrations of chemical, 
physical, biological, and other constituents which are 
discharged from point sources into navigable waters, 
the waters of the contiguous zone, or the ocean, 
including schedules of compliance,” 33 U.S.C. § 
1362(11) 
 
A mandatory monthly report of a facility’s effluent 
discharge samples to ensure that it is in compliance 
with its NJPDES permit, 40 C.F.R. § 122.48, N.J. 
Admin. Code § 7:14A-15.6.5 
 
A draft of a NJPDES permit that is published in the 
DEP Bulletin for public comment prior to permit 
finalization, N.J. Admin. Code § 7:14A–15.10 
 
The federal agency that regulates pollutants under the 
Clean Water Act and delegates permitting authority to 
the states 
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Final Permit  
 
 
 
 
National Pollutant 
Discharge Elimination 
System (“NJPDES”) 
Permit 
 
New Jersey Department of 
Environmental Protection 
(NJDEP) 
 
New Jersey Water 
Pollution Control Act 
 
 
 
Permit Application 
 
 
 
 
Point Source 
 
 
 
 
 
 
 
 
 
Pollutant 
 
 
 
 

The final version of a facility’s NJPDES permit 
requires it to comply with the federal Clean Water Act 
and state Water Pollution Control Act, N.J. Admin. 
Code § 7:14A–15.15 
 
A permit that regulates the discharge of pollutants 
from a point source into navigable waters, 33 U.S.C. § 
1342 
 
 
The state agency that has been delegated authority by 
the EPA to regulate pollutants under the Clean Water 
Act and issue and enforce NJPDES permits 
 
The state law that regulates the discharge of 
pollutants and is the state counterpart to the federal 
Clean Water Act. N.J. Stat. Ann. Code § 58:10A-1 et 
seq. 
 
A NJPDES permit application that must be submitted 
by any point source that wishes to discharge 
pollutants into a navigable water, 40 C.F.R. § 122.21, 
N.J. Admin. Code § 7:14A-4.2 
 
As defined by the Clean Water Act, “any discernible, 
confined and discrete conveyance, including but not 
limited to any pipe, ditch, channel, tunnel, conduit, 
well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or 
other floating craft, from which pollutants are or may 
be discharged. This term does not include agricultural 
stormwater discharges and return flows from irrigated 
agriculture,” 33 U.S.C. § 1362(14) 
 
As defined by the Clean Water Act, “dredged spoil, 
solid waste, incinerator residue, sewage, garbage, 
sewage sludge, munitions, chemical wastes, biological 
materials, radioactive materials, heat, wrecked or 
discarded equipment, rock, sand, cellar dirt and 
industrial, municipal, and agricultural waste 
discharged into water. This term does not mean (A)  
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Public Comment Period 
 
 
 
 
 
Violation 
 
 
 
 

“sewage from vessels or a discharge incidental to the 
normal operation of a vessel of the Armed Forces” 
within the meaning of section 1322 of this title; or (B) 
water, gas, or other material which is injected into a 
well to facilitate production of oil or gas, or water 
derived in association with oil or gas production and 
disposed of in a well, if the well used either to 
facilitate production or for disposal purposes is 
approved by authority of the State in which the well is 
located,” 33 U.S.C. § 1362(6)  
 
30-day (extendable by 15 days under certain 
circumstances) public comment period during which 
the NJDEP accepts written comments from the public 
on a permit action, N.J. Admin. Code § 7:14A-
15.10(c)(1)  
 
An exceedance of a permit holder’s effluent 
limitations or a failure of a permittee to comply with 
monitoring and reporting requirements specified in 
its permit, 33 U.S.C. § 1319
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NJPDES PERMIT PROGRAM 

THE BASICS 

Section 301 of the Clean Water Act, 33 U.S.C. §  1311(a), Section 301, prohibits 
the discharge of a pollutant from a point source into navigable waters, “[e]xcept as in 
compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of [the 
Clean Water Act].” Thus, if a discharge from a point source is not in compliance with at 
least one of these sections, it violates the Clean Water Act and the person discharging 
the pollutant is liable for that violation. The exception at 33 U.S.C. § 1342 -- Section 402 
of the Clean Water Act — is the focus of this guide.  

Section 402 creates the National Pollutant Discharge Elimination System 
permit program. In New Jersey, these permits are referred to as NJPDES permits and 
this acronym will be used throughout the guide, whether speaking about the federal or 
state program. A person whose discharge complies with the terms of an NJPDES permit 
falls within the exception of Section 301 and, therefore, is not prohibited under the Act. 
The NJPDES permit program is central to regulating the discharge of pollutants in 
compliance with the Clean Water Act.  

  The Clean Water Act authorizes the federal Environmental Protection Agency 
(“EPA”) to administer the NJPDES program. However, the EPA has delegated this 
authority to many of the states’ environmental protection agencies, as provided by 33 
U.S.C. § 1342(b), including the New Jersey Department of Environmental Protection 
(“NJDEP” or “Department” or “agency”). Through this delegation, state agencies, such 
as the NJDEP, are given the authority to regulate and enforce certain programs under 
the Clean Water Act. The EPA can still take action against a facility that is in violation of 
its NJPDES permit, even if the state has been delegated the authority to administer the 
program. Additionally, if the EPA finds that the state’s administration of the Clean 
Water Act is inadequate, it can remove the state’s authority through de-delegation, a 
process that takes away the state’s NPDES program authority under the Clean Water 
Act. 

The EPA has issued regulations, contained in 40 C.F.R. §124 et seq., that apply to 
the state NJPDES program. These regulations represent the minimum protections the 
state must provide; however, each state is free to adopt more protective standards 
should it deem them appropriate. New Jersey’s corresponding NJPDES procedure is 
contained N.J. Admin. Code § 7:14A 1.1 et seq.  

In 1977, the New Jersey Legislature enacted the New Jersey Water Pollution 
Control Act (“WPCA”), L.1977, c. 74, N.J. Stat. Ann. Code § 58:10A-1 et seq., which 
serves as a parallel state law to the federal Clean Water Act. The WPCA’s purpose is to 
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empower NJDEP to implement the Clean Water Act, including the issuance of NJPDES 
permits.  

NJPDES permits regulate the discharge of pollutants from a point source into 
navigable waters. The permits last for five years and the facility must apply for renewal 
of the permit at least 180 days before the expiration of its current permit. N.J. Admin. 
Code § 7:14A–4.2(e)3. The primary pollution control mechanisms in the NJPDES 
program are called the effluent limitation standards (sometimes referred to as “permit 
limits”), which limit the amount of each pollutant a point source may discharge.  
NJPDES permits also contain monitoring and reporting requirements. Most NJPDES 
permits are approved unless the Department has determined that the waterbody that a 
facility wants to discharge into cannot handle anymore pollutants; however, the effluent 
limitations ensure that the water body is protected from excessive pollution. The 
determination of how much pollution a water body can handle is further discussed in 
Effluent Limitations section further on in this guide. 

If you would like to take a look at the state regulations, they are available at: 
http://www.state.nj.us/oal/rules/accessp/ 

 
Definitions 

There are many terms used within the NJPDES permit program that are defined by the 
Clean Water Act. Here are some of the major terms you need to be familiar with: 

Discharge: “(A) any addition of any pollutant to navigable waters from any 
point source, (B) any addition of any pollutant to the waters of the contiguous 
zone or the ocean from any point source other than a vessel or other floating 
craft.” 33 U.S.C. § 1362(12). 

Point Source: “any discernible, confined and discrete conveyance, including 
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 
container, rolling stock, concentrated animal feeding operation, or vessel or other 
floating craft, from which pollutants are or may be discharged. This term does 
not include agricultural stormwater discharges and return flows from irrigated 
agriculture.” 33 U.S.C. § 1362(14). 

Navigable Water: “waters of the United States, including the territorial seas.” 
33 U.S.C. § 1362(7). 

Pollutant: “dredged spoil, solid waste, incinerator residue, sewage, garbage, 
sewage sludge, munitions, chemical wastes, biological materials, radioactive 
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and 
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industrial, municipal, and agricultural waste discharged into water. This term 
does not mean (A) “sewage from vessels or a discharge incidental to the normal 
operation of a vessel of the Armed Forces” within the meaning of section 1322 of 
this title; or (B) water, gas, or other material which is injected into a well to 
facilitate production of oil or gas, or water derived in association with oil or gas 
production and disposed of in a well, if the well used either to facilitate 
production or for disposal purposes is approved by authority of the State in which 
the well is located, and if such State determines that such injection or disposal 
will not result in the degradation of ground or surface water resources.” 33 U.S.C. 
§ 1362(6). 

Effluent Limitation: “any restriction established by a State or the 
Administrator on quantities, rates, and concentrations of chemical, physical, 
biological, and other constituents which are discharged from point sources into 
navigable waters, the waters of the contiguous zone, or the ocean, including 
schedules of compliance” 33 U.S.C. § 1362(11). 

The definition of each term is not as straight forward as one would think. For example: 
What is a discernible, confined and discrete conveyance? And are not all waters 
considered a “water of the United States”? The federal courts have, over many cases, 
discussed the meaning of these terms and are still wrestling with what Congress meant 
by each. 

The first of these definitional puzzles involves “discharge of a pollutant”—which 
under Section 301 is illegal unless a statutory exception (like the NJPDES permits in § 
402) applies.  At first glance, this language suggests that any discharge qualifies.  
However, the definition of “discharge” listed above indicates that it only applies to an 
addition of a pollutant “from any point source.”   For example, discharge from a “point 
source” does not normally include runoff, which is traditionally considered non-point 
source pollution.  

Another of these definitional puzzles involves “waters of the United States.”  Not 
every water body qualifies.  For example, the Supreme Court in Rapanos v. United 
States, 547 U.S. 715 (2006), held that wetlands must have “a continuous surface 
connection” to “relatively permanent, standing or continuously flowing bodies of water” 
connected to “traditional interstate navigable waters” or have a “significant nexus 
between the wetlands in question and navigable waters in the traditional sense . . .” in 
order to be a “water of the United States.” Even the Supreme Court’s explanation of the 
term requires further analysis. 

Often, the definitions need further definition, which leads to confusion and 
litigation. In some cases, federal agencies other than the EPA, such as the Army Corp of 
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Engineers, which regulates certain types of discharges under the Clean Water Act, have 
promulgated regulations to clarify definitions. However, these regulations often still 
leave room for interpretation by the courts. For example, the Army Corp of Engineers 
have defined “waters of the United States” to include: 

  “All waters which are currently used, or were used in the past, or may be 
susceptible to use in interstate or foreign commerce, including all waters 
which are subject to the ebb and flow of the tide.”  

 “All interstate waters including interstate wetlands”  
 

 “All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie 
potholes, wet meadows, playa lakes, or natural ponds, the use, degradation 
or destruction of which could affect interstate or foreign commerce. . . .”  

 
 “Tributaries of [the foregoing waters]”  

 
 “Wetlands adjacent to [the foregoing waters]”  33 C.F.R. § 328.3  

 
However, courts have wrestled with this definition, as well. In 2014, the EPA released a 
new proposed rule to more precisely define those waters that are protected under the 
Clean Water Act. This rule was finalized in May 2015. For more information on the new 
“Water Rule” see: http://www2.epa.gov/cleanwaterrule 

The important thing to remember is this basic idea: a facility must have a permit 
before sending harmful materials into the water via a point source, or it will be in 
violation of both federal and state law and subject to an enforcement action.  

The Water Pollution Control Act also defines terms that are important to NJPDES 
permits (these definitions are identical to those found in the regulations): 

Discharge: “an intentional or unintentional action or omission resulting in the 
releasing, spilling, leaking, pumping, pouring, emitting, emptying, or dumping of 
a pollutant into the waters of the State, onto land or into wells from which it 
might flow or drain into said waters or into waters or onto lands outside the 
jurisdiction of the State, which pollutant enters the waters of the State. 
“Discharge” includes the release of any pollutant into a municipal treatment 
works” (emphasis added) N.J.  Stat. Ann. Code § 58:10A-3e. 

Point Source: “any discernible, confined and discrete conveyance, including 
but not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 
container, rolling stock, concentrated animal feeding operation, or vessel or other 
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floating craft, from which pollutants are or may be discharged” N.J. Stat. Ann. 
Code § 58:10A-3m. 

Pollution: “means any dredged spoil, solid waste, incinerator residue, sewage, 
garbage, refuse, oil, grease, sewage sludge, munitions, chemical wastes, biological 
materials, radioactive substance, thermal waste, wrecked or discarded 
equipment, rock, sand, cellar dirt, and industrial, municipal or agricultural waste 
or other residue discharged into the waters of the State. “Pollutant” includes both 
hazardous and nonhazardous pollutants” N.J. Stat. Ann. Code § 58:10A-3n. 

Waters of the State: “the ocean and its estuaries, all springs, streams and 
bodies of surface or ground water, whether natural or artificial, within the 
boundaries of this State or subject to its jurisdiction;” N.J. Stat. Ann. Code § 
58:10A-3t. 

As you can see, the New Jersey WPCA’s definition of “discharge” is more detailed than 
the definition found in the Clean Water Act. This definition also makes clear that 
regardless of whether the discharge was intentional, or unintentional, it is prohibited 
under the Act. 

The WPCA definition for “point source,” on the other hand, is identical to that 
found in the federal law, without the exception of agricultural discharges and return 
flows. Similarly, the WPCA definition for “pollution” does not include the exception of 
discharge from vessels of the Armed forces, nor discharge related to oil or gas 
production. Eliminating those few exceptions to the federal Clean Water Act makes the 
New Jersey WPCA more comprehensive and allows for more discharge to be regulated. 
As you can see, the WPCA also specifically defines “Waters of the State,” instead of using 
the more vague term “navigable waters,” as used by the Clean Water Act.  
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History of the 
Regulation of Water Pollution in New Jersey 

 
New Jersey’s regulation of pollution began all the way back in 1899 (over 70 

years before the federal Clean Water Act was enacted!). In fact, the definition 
of “Waters of the State,” goes back to 1907 and has not been altered since that 

original delineation (P.L. p. 361). In the 1899 Act, the state could enjoin 
polluting persons, municipalities, or private corporations from polluting if it 

found “that any of the waters of this state [were] being polluted in such 
manner as to cause or threaten injury to any of the inhabitants of this state, 

either in health, comfort or property”  (emphasis added). 

Even the argument over what a “water of the state” means dates back to the 
early 1900s. In a 1914 case, Board of Health of the State of New Jersey v. 

Inhabitants of Town of Phillipsburg, 83 N.J. Eq. 402, the court held that the  
town of Phillipsburg was liable for polluting the Delaware River under the 
1899 Act. The defendant claimed that because the Delaware River is the 
boundary between New Jersey and Pennsylvania, the state did not have 

jurisdiction over the water. However, the court held that the Delaware River 
was a “water of this state,” because New Jersey had jurisdiction over the body 

of water for navigation and public use. 

  

 

 

 

Regulated Pollutants 

As noted, “pollutant” under the Clean Water Act not only encompasses those 
toxic chemicals and garbage that one would associate with the term, but also heat, rock, 
sand, and dirt. Which pollutants are regulated in each permit depends on the point 
source that holds the permit. Each point source’s discharge is its own mixture of 
different chemicals, metals, and debris, and the impacts from that discharge might vary 
depending on the water into which it is discharging.  For example, a discharge of heated 
water into a small stream can have serious impacts on the fish in that stream, while the 
same amount of heated water discharged into a large river like the Passaic might not. 
Each permit will have a list of pollutants that are regulated and monitored for each 
outflow of pollutants from the facility. Some of the most common regulated pollutants 
are: Total Suspended Solids, Chlorine, pH, Temperature, Metals, Fecal Coliform 
(E.coli), Nitrogen, Phosphorus, Dissolved Oxygen, and Biochemical Oxygen Demand. 
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TYPES OF PERMITS 
 
General Permits 

State agencies draft general permits that apply to all facilities in a specific 
industry or that apply specific activities, such as municipal stormwater discharges.  
General permits are used when the agency has determined that, due to the nature of the 
type of facility or activity, standard effluent limitations, monitoring, and reporting 
requirements are adequate for each applicant instead of consideration of unique 
requirements for each application.  New Jersey has twenty nine (29) General Permits, 
N.J. Admin. Code § 7:14A–6.13(c). With so many General Permits, the Department 
often falls behind in renewing them when their given year expiration dates pass. This is 
an important area to monitor permit renewals and contact the NJDEP when there is a 
particular permit you have concern about. These permits are available on the NJDEP’s 
website at: http://www.state.nj.us/dep/dwq/gp_surfacewater.htm 

 
Individual Permits 

If a facility or an activity does not fall into 
one of these general categories, or the NJDEP 
determines a general permit is not appropriate 
for a particular facility, it must apply for an 
individual permit. N.J. Admin. Code § 7:14A–
6.13. These are designed specifically for each 
facility and have effluent limitations, 
monitoring, and reporting requirements tailored 
to the applicant. See Appendix pg. xxvii for an example of an Individual NJPDES 
Permit. 

There are opportunities for public involvement when NJDEP decides whether to 
issue a new permit. This is the case for both an individual permit and a general permit, 
and the procedures for each are all but identical to each other.  

 

 

  

 

 

 

New Jersey Individual 
NJPDES Permits 

 
Domestic – Category A 

Industrial – Category B 
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New Jersey General NJPDES Permits                                           
(N.J. Admin. Code § 7:14A–6.13) 

• Stormwater Basins at Sanitary Landfills 
• Potable Water Treatment Plant Basins and Drying Beds 
• Existing Sanitary Subsurface Disposal Systems 
• Lined Surface Impoundment 
• Wood Recyclers 
• Dental Facilities Onsite Wastewater Treatment Systems 
• Concentrated Animal Feeding Operations (CAFO) 
• Scrap Metal Processing/Auto Recycling 
• Basic Industrial Stormwater 
• Tier A Municipal Stormwater 
• Tier B Municipal Stormwater 
• Public Complex Stormwater 
• Highway Agency Stormwater 
• Mining and Quarrying Activity Stormwater 
• Construction Activity Stormwater 
• Concrete Products Manufacturing Stormwater 
• Newark Airport Complex Stormwater 
• Hot Mix Asphalt Producers Stormwater 
• Non-Contact Cooling Water 
• Groundwater Petroleum Product Clean-up 
• Wastewater Beneficial Reuse 
• Groundwater Remediation Cleanup 
• Combined Sewer Systems 
• Swimming Pool Discharges 
• Hydrostatic Test Water 
• Construction Dewatering 
• Land Application Food Processing Residuals 
• Residuals Transfer Facilities 
• Residuals – Reed Beds 
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Major and Minor Permits 

Facilities are broken up into two main categories: major facilities and minor 
facilities. Under the Water Pollution Control Act , N.J. Admin. Code § 7:14A-1.2, a Major 
facility” is “any facility which scores 80 or more points on the NPDES permit rating 
work sheet using the USEPA rating criteria,” or a facility “classified as a Major facility by 
the Regional Administrator or the Department,” and “any POTW with a design flow of 
1.0 Million Gallons per Day or greater.” A Minor facility is simply one that is not 
classified as a Major facility. N.J. Admin. Code § 7:14A-1.2. The designation of the 
permit as major or minor only affects the effluent toxicity monitoring requirements, 
N.J. Admin. Code § 7:14A-14.2 and the toxicity reduction requirements, N.J. Admin. 
Code § 7:14A-13.17, under the permit program. In either case — whether the facility is 
designated as a Major facility or a Minor facility on its permit — a discharge by a facility 
in violation of a permit under which it operates constitutes a violation. 

 
EFFLUENT LIMITATIONS 

One of the major pieces of a NJPDES permit is effluent limitations, also known as 
parameters or “permit limits.”. Effluent limitations are quantitative limits on how much 
of a particular pollutant a point source can discharge. These limitations are specified in 
each NJPDES permit. Effluent limitations come in two forms: water quality based 
limitations or technology based limitations. 

 
Water Quality Standards 

Each state must create water quality standards for the state’s waterways. 
Standards must be reviewed every three years. 33 U.S.C. § 1313(c). In order to create 
these standards, a state must first designate a waters “use” The use designation given to 
the waterbody forms the basis upon which the NJDEP develops its water quality criteria. 
Once the NJDEP has designated a use for a waterway it may determine that the 
waterway is “impaired,” or more polluted than NJDEP thinks is proper for that use. 
When the NJDEP finds that a water is impaired by a pollutant or pollutants it calculates 
the Total Maximum Daily Load (“TMDL”) of each pollutant the waterway can handle 
while maintaining, or returning to, levels appropriate to its use. The TMDL is then 
divided such that the NJDEP can inform each facility discharging into that water the 
maximum amount of each pollutant it can discharge.  
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Technology-Based Standards 

A Technology-Based Standards sets a particular quantity as the minimum 
amount of treatment for a pollutant – expressed either as a mass (pounds or kilograms 
per day) or a concentration (an amount per quantity of water, 10 milligrams per liter, for 
example). These standards use available control technologies to minimize the amount of 
pollutant that is discharged. Facilities have discretion to use any technologies to meet 
the limit. 

 
Anti-degradation Analysis  
 

A water’s use designation is also important for the NJDEP’s anti-degradation 
analysis.  The Clean Water Act has an anti-degradation policy to ensure that the quality 
of our water ways only continues to improve and does not degrade any further. The anti-

New Jersey Use Designations  
(N.J. Admin. Code § 7:9B-1.15) 

 

Below is a list of the Designated Uses that apply to state waters:  

• Natural aquatic environment and its associated biota; 
• Primary contact recreation; 
• Maintenance, migration and propagation of the natural and established 

biota, aquatic biota, and biota indigenous to this unique ecological system; 
• Cranberry bog water supply and other agricultural uses; 
• Maintenance, migration and propagation of the natural and established  
• Public potable water supply after conventional filtration treatment and 

disinfection; 
• Industrial and agricultural water supply; 
• Shellfish harvesting   
• Migration of diadromous fish;  
• Maintenance of wildlife;  
• Secondary contact recreation; and  
• Maintenance and migration of fish populations; and 
• Any other reasonable uses. 
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degradation policy requires the maintenance and protection of the existing uses and 
water quality conditions.  

Under the Clean Water Act, New Jersey must have a state anti-degradation policy 
and implement such policy through water quality management practices, 40 CFR 131.12. 
Pursuant to New Jersey’s Anti-degradation Policy, N.J. Admin. Code § 7:9B-1.5(d), the 
NJDEP must ensure that new and modified permits maintain and protect the existing 
use of a waterway. The NJDEP must be mindful of this policy when it drafts NJPDES 
permits for new and modified sources. 

 

 

 

 

 

 

 

MONITORING REQUIREMENTS 

All facilities are required to monitor their effluent discharges to ensure they are in 
compliance with their permits. Below is an example of standard language for monitoring 
requirements in a NJPDES permit: 

“Each analysis required by this permit shall be performed by a New Jersey 
Certified Laboratory that is certified to perform that analysis . . . All Sample 
frequencies expressed in Part III are minimum requirements. Any additional 
samples taken consistent with the monitoring and reporting requirements 
contained herein shall be reported on the Monitoring Report Forms.” 

 

REPORTING REQUIREMENTS 

Once the facility has its discharge sampling results, it must report the data to the 
NJDEP. Facilities must complete “Discharge Monitoring Reports,” also known as 
DMRs, and submit them to the NJDEP every month, as illustrated by this standard 
language from an NJPDES permit --“The permittee shall submit all monitoring result to 
the Department in the forms provided to them.” DMRs consist of the sampling data 
collected by the facility as required by its NJPDES permit.  

Anti-Backsliding Provision 

The Clean Water Act also contains an anti-backsliding provision, 33 
U.S.C. § 1342(o), which prohibits, with a few exceptions, a permit to 
have less stringent effluent limitations than the previous permit. 
Therefore, a facility should not be allowed to discharge more than it 
did in the past. 
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Sometimes, the data must only be reported and no limitation is established. 
However, for the effluent limitations that do exist, reported sampling values must be 
within the parameters of the facility’s permit or they are violating their NJPDES permit, 
and thus violating the Clean Water Act and Water Pollution Control Act 

In New Jersey, DMRs are available to the public online at the NJDEP’s Data Miner 
website:  

http://datamine2.state.nj.us/DEP_OPRA/OpraMain/categories?category=NJPDES%2
0Permitting.  

On the Data Miner website, you are able to search by permit number, program 
interest, or Watershed Management Area. This search can be further narrowed by date. 
This is an excellent way to monitor a facility’s compliance with its NJPDES permit.  
Additionally, you can track whether a facility is actually reporting its discharges. See 
Appendix pg. ix for step-by-step instructions on how to use Data Miner.  

Failure to correctly monitor and report is also a violation of the NJPDES permit 
and is actionable by either the NJDEP or interested citizens. Often, reporting violations 
accompany discharge violations, however, this is not always the case. Without a facility 
submitting its DMRs, how can a citizen know if that facility is exceeding its effluent 
limitations? 

Some courts have questioned a citizen’s ability to sue a facility on the sole basis of 
failure to report its effluent limitations as required by its NJPDES permit. As we will 
discuss later in the guide, a citizen or group needs “standing” to bring suit under the 
Clean Water Act. This requires that the plaintiff show that it has been injured in some 
way by the defendant’s actions. In Public Interest Research Group of NJ v. Magnesium 
Elektron, Inc., 123 F.3d 111 (3rd Cir. 1997), the federal Third Circuit Court of Appeals 
(which hears cases for New Jersey, Pennsylvania, and Delaware), left the door open for 
citizens to bring suit solely for reporting violations, stating “we think that it is at least 
possible that some plaintiff in the future might allege a specific and concrete injury 
arising from a defendant’s failure to monitor and report its effluent discharges.”  

However, litigation is not the only way to hold facilities accountable for reporting 
violations. Citizens can also send letters to the NJDEP regarding the reporting 
violations, send letters to the facilities about the reporting violations, or when a facility 
is renewing its permit, include the reporting violations into a public comment. 
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HOW NJPDES PERMITS GET ISSUED 

Application 

The first step for an individual who wishes to discharge from a point source in 
New Jersey is to apply to do so under one of two NJPDES permits: a general permit or 
an individual permit. Public notice of a completed application is not required. However, 
the NJDEP does publish all permit actions in the DEP Bulletin. The DEP Bulletin 
contains the latest information about NJDEP actions and is available the first and third 
Wednesday of every month, when it officially becomes public. It is available online at: 
http://www.nj.gov/dep/bulletin/.  In the Appendix, pg.vii you will find a step-by-step 
guide on how to search the DEP Bulletin. Both new and renewal applications must be 
filed at least 180 days prior to the commencement of the activity or the expiration of the 
current permit, respectively, under N.J. Admin. Code § 7:14A–4.2(e). 

 
Draft Permit and Public Comment Period 

After the Application is deemed to be complete by the NJDEP, the agency creates 
a Draft Permit for the discharger. When the NJDEP has prepared a new draft permit — 
either the initial draft, or a draft after a major revision to the permit — it posts public 
notice in the DEP Bulletin (and sometimes one or more newspapers) under N.J. Admin. 
Code § 7:14A–15.10(c)(1). This begins the 30-day (extendable by 15 days under certain 
circumstances) public comment period during which the NJDEP accepts written 
comments from the public. 

The NJDEP will also prepare a fact sheet listing information about the draft 
permit and the basis on which the Department developed the draft permit guidelines, 
N.J. Admin. Code § 7:14A–15.8. The notice of the draft permit will include the address 
and telephone number of the office where you can get a copy of the fact sheet, N.J. 
Admin. Code § 7:14A-15.10(h). 

A Note About Renewal Permits 

Many permits are “administratively continued” by the NJDEP beyond their 
expiration date. This means that if an applicant submits a complete renewal 
application at least 180 days prior to the expiration of its current permit, its 
current permit will remain effective while NJDEP reviews and issues the 
renewal permit. N.J. Admin. Code 7:14A–2.8. The New Jersey DEP, along with 
environmental agencies all over the country, has a significant backlog of 
renewal NJPDES permit applications.  
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Fact Sheets 

Pursuant to N.J. Admin. Code § 7:14A–15.89(c), the Fact Sheet will include:  

(1) A brief description of the type of facility or activity which is the subject of 
the draft permit;  

(2) The type and quantity of wastes, fluids, or pollutants which are proposed to 
be or are being treated, stored, disposed of, injected, emitted, or discharged;  

(3) A sketch or detailed description of the location of the discharge(s) or 
regulated activity described in the application or, for general permits, a map or 
description of the area; 

(4) A brief summary of the basis for the draft permit conditions, including 
references to applicable statutory or regulatory provisions and appropriate 
supporting references to the administrative record required by N.J. Admin. 
Code § 7:14A–15.17; 

(5) A summary of the Department's determination whether to include any 
requested variances or alternatives to permit conditions; 

(6) The name and telephone number of a Department staff person to contact 
for additional information; 

(7) Any calculations or other necessary explanation, or a reference where 
calculations or explanations can be found, of the derivation of specific effluent 
limitations and conditions or standards for residual use or disposal, including a 
citation to the applicable effluent limitation guideline or performance standard 
or standard for residual use or disposal as required under N.J. Admin. Code § 
7:14A–13 or 20. The fact sheet shall also state the reasons why they are 
applicable or provide an explanation of how the alternate effluent limitations 
were developed.  

(8) For permits that include a notification plan under N.J. Admin. Code § 
7:14A–20.7(a)3, a brief description of the conditions of the permit that address 
approval of residual land application sites not identified at the time of permit 
issuance. 

See Appendix pg. xxi for an example of a General Permit Fact Sheet 
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Public Hearings 

Under N.J. Admin. Code § 7:14A–15.11(b), during the public comment period you 
and any group or organization of persons may “request a public hearing on a draft 
permit for which public notice has been published.” The public hearing, if there is one, is 
an opportunity to make your comments stand out by putting a face and a voice — 
ideally, several faces and voices — to your message. Public hearings are formal and 
structured. These hearings give the public an opportunity to present oral and/or written 
comments for the record. 

Remember, although you have the right to request a public hearing, your request 
does not always have to be granted. The NJDEP is only required to hold a public hearing 
“if there is or may be a significant degree of public interest in favor of holding a public 
hearing.” The NJDEP has the option of holding  a public hearing “if it determines that a 
hearing is likely to clarify one or more legal and/or factual issues on a draft permit and 
that oral testimony is essential to adequately express all issues and concerns, ” N.J. 
Admin. Code § 7:14A–15.12(a). Therefore, you have the best chance of your request 
being granted if your request is specific and thoughtful. 

 
Final Permit 

Finally, the NJDEP will take final agency action and either issue or deny the 
permit. After the comment period and public hearing, if any, the agency will make any 
necessary changes to the permit and either take final agency action, if the changes are 
relatively minor, or, if the changes are major, produce another draft and hold another 
comment period. If the agency takes final action, comments received will be available 
for review, and “the Department also shall notify, in writing, the applicant or permittee 
and each person who submitted written comments or requested notice of the final 
permit decision,” N.J. Admin. Code § 7:14A–15.15(a).  If there is no appeal, this is the 
end of the process, and the permit goes into effect.  

 
Comment and Response Document 

After the NJDEP makes its permit decision, it will publish a Comment and 
Response Document that will respond to all of the comments made during the public 
comment period. This document is available to the public. Additionally, if you made a 
comment, you will either be mailed a copy or noticed of an electronic posting. You can 
use this document to help you with appealing an agency decision.  A Sample Response 
Document can be found in the Appendix, pg. lxxxvi. 
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Appeals of NJDEP Actions 

When the NJDEP makes its permit decision, you may not agree with the result 
and may wish to appeal the decision. Your appeal may be on the facts or legal aspects of 
the permit decision, but in either case must be clear and specific.  

An adjudicatory hearing is the first step in the appeal process. You may request a 
hearing within thirty (30) days of the permit decision. N.J. Admin. Code § 7:14A–
15.117.2. In order to make such a request, you must have raised the issue during the 
public comment period, N.J. Admin. Code § 7:14A–15.13. It is within the NJDEP’s 
discretion whether to grant your request, but whether it grants or denies your request, it 
must identify the reasons. N.J. Admin. Code § 7:14A–17.4(c), (e). 

Even if your request is granted, that does not mean the permit decision will be 
stayed, or put on hold – meaning that the facility can discharge according to its issued 
NJPDES permit. Pursuant to N.J. Admin. Code § 7:14A–17.6(a), you will have to submit 
a separate written request to stay a permit decision. 

If the Department grants your request for a hearing, the hearing will be assigned 
to a judge within the Office of Administrative Law. The judge will recommend a decision 
to the NJDEP Commissioner within forty-five (45) days, N.J. State. Ann. Code § 58:10A-
10.6. Once the judge issues his or her recommendation, you have thirteen (13) days to 
submit an objection. Then the NJDEP Commissioner must make his or her final 
decision based on that judge’s recommendation within forty five (45) days, otherwise 
the judge’s initial recommendation will be adopted as final, N.J. Stat. Ann. Code § 
58:10A-10.6. 

In In re NJPDES Permit No. NJ0025241, 185 N.J. 474, 486 (2006), the New 
Jersey Supreme Court held that the dispute over the permit decision must be “about 
adjudicatory facts or about the application of ‘the law to facts as found’ based on 
evidence presented in a trial like proceeding.” This means that you cannot appeal the 
Department’s permit decision if you are challenging the Department’s policy or 
discretion because such discussion was already exhausted during the public comment 
period. So when you request an adjudicatory hearing, you must be very careful to only 
claim issues that you believe are beyond the Department’s discretion. 

Appendix A of the N.J. Admin. Code § 7:14A–17, “Guide to the NJPDES Permit 
Appeal and Stay Process” has a chart which simplifies the process. See Appendix pg. iv 
for a copy of the chart. 
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“Party to the Action” 

To request a hearing for a permit decision, you must be considered “a party to the 
action,” N.J. Admin. Code § 7:14A–17.2(a). According to N.J. Admin. Code § 7:14A–
17.3(b), the NJDEP must determine whether you are such within thirty (30) days of your 
request.  
 
In order to be considered a “party to the action” you must meet the following criteria 
(found at N.J. Admin. Code § 7:14A–17.3(c)): 

 
1. The person's objection(s) to the Department's decision as specified in N.J. 

Admin. Code § 7:14A–17.2(a) were raised by that person in the public hearing 
and/or in a written submission within the public comment period established 
pursuant to N.J. Admin. Code § 7:14A–15; 

2. The person demonstrates the existence of a significant issue of law or fact; 
3. The person shows that the significant issue of law or fact is likely to affect the 

permit decision; 
4. The person can show an interest, including an environmental, aesthetic, or 

recreational interest, which is or may be affected by the permit decision and that 
the interest can be fairly traced to the challenged action and is likely to be 
redressed by a decision favorable to that person. An organization may contest a 
permit decision on behalf of one or more of its members if the organization's 
member or members could otherwise be a party to the action in their own right, 
and the interests the organization seeks to protect are germane to the 
organization's purpose; and 

5. The person submits the information required under N.J. Admin. Code § 7:14A–
17.2(f) [including a list of information about the facility, the person requesting 
the hearing, and your claim]. (emphasis added) 

 
Appeals of Hearing Board Decisions to Appellate Division 

If you are not happy with the Hearing Board’s decision, you can appeal to the 
Appellate Division of the New Jersey Superior Court, which is a court of law.  The court 
will only review the record of the adjudicatory hearing. This appeal must be filed within 
forty five (45) days of the NJDEP Commissioner’s final decision. N.J.  Stat. Ann. Code § 
58:10A-10.6. 
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PUBLIC PARTICIPATION 

In the first section of the Clean Water Act, Congress specifically called for the 
public to participate in the decision-making process: 

“Public participation in the development, revision, and enforcement of any 
regulation, standard, effluent limitation, plan, or program established by the 
Administrator or any State under this chapter shall be provided for, encouraged, 
and assisted by the Administrator and the States.” 33 U.S.C. § 1251(e) (emphasis 
added). 

With all of the laws, regulations, and permits regulating the quality of our water, 
government agencies are unable to fully monitor and enforce all activity under the Clean 
Water Act. Whether citizens comment on regulations, monitor compliance with permit 
provisions, or bring suit against violating facilities, the role of the public is essential to 
the preservation and enhancement of our environment. 

Each person who seeks to participate in the decision-making process does so for 
his or her own reasons. You may want to stop or delay a permit; ensure that a permit 
meets minimum legal standards; ensure that issuance or denial of a permit is consistent 
with the department’s mission or policies; confirm that any compliance issues that the 
facility had in the past are addressed in the new permit, or any other reason that is 
important to you or your group or organization. If, in the final decision, one of those 
things does not happen in response to your initial involvement with the process, and you 
think it should have, then you may have grounds for appealing the NJDEP’s decision.  
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OPPORTUNITIES TO PARTICIPATE  
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Permit Application 

The best time to influence a permit is when it is in its earliest stages -- after the 
application is submitted, but before the NJDEP issues a draft permit. Public notice of a 
completed application for an individual NJPDES permit must be provided, with a 30 
day period when people can request additional information, submit comments, and 
request public hearings on the applications. N.J. Stat. Ann. Code § 58:10A-9(b). Most 
often, the application will be noticed in the DEP Bulletin (Found at: 
http://www.nj.gov/dep/bulletin/ ). A copy of the application and additional information 
about the permit application must be made available upon request. N.J.  Stat. Ann. Code 
§ 58:10A-9(c). You can also search on Data Miner to find the status of pending permits, 
which will give you the necessary information to request a copy of the application. You 
can learn how to navigate Data Miner at Appendix, pg. ix. It is important to note that 
public notice is not required for minor modifications of permits. N.J. Admin. Code § 
7:14A–15.10(b)(2). 

The public comment period does not officially begin until there is a draft permit, 
but you should begin preparing to comment when the applicant first files — it may be as 
few as 180 days from that point before the applicant will be operating under this permit. 
You may be able to request copies of applications, prior similar permits to compare to 
the eventual draft, and other useful documents and information through an Open Public 
Records Act, or “OPRA” Request, discussed in the How to Participate section of this 
guide. If the new permit is a general permit, there is no requirement of public notice 
until NJDEP has produced a draft.  

 
Public Comment Period 

The public notice will instruct you where to send comments, and any other 
directions particular to the permit under consideration, N.J. Admin. Code § 7:14A–
15.10(f) 

 The Data Miner web site, described in further detail below in How to Participate, 
can also come in handy for tracking specific permits: 
http://datamine2.state.nj.us/DEP_OPRA/OpraMain/categories?category=Pending+Pe
rmit+Progress+Reports 
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Public Hearing 

The DEP Bulletin, and possibly your local newspaper, will carry notice of a public 
hearing. As covered above in “How NJPDES Permits Get Issued,” public notice of the 
hearing will include the telephone number and address of the office from which you may 
request a fact sheet. If you requested a fact sheet when notice of the draft permit issued, 
you will receive notice of the hearing by mail, and you will automatically receive any 
updated versions of the fact sheet. The online NJDEP Public Participation Calendar will 

A Note on Public Participation  
Concerning General Permits 

 
The above permitting process is specific to individual permits. General 
permits have a slightly different process. If the NJDEP is issuing a new 
general permit, or is revising a general permit, it “shall publish in the New 
Jersey Register a notice of administrative change revising the list of 
general permits . . . to reflect any of these general permit actions.” N.J. 
Admin. Code § 7:14A–6.13(c). 

If a general permit has already been issued by the NJDEP, then the 
applicant must submit a written request for authorization with the NJDEP 
under N.J. Admin. Code § 7:14A–6.13(d). It is the applicant’s 
responsibility to ensure that “a certification that arrangements have been 
made for publication, in a daily or weekly newspaper within the area 
affected by the facility, of a notice which states that a request for 
authorization under a general permit has been submitted pursuant to N.J. 
Admin. Code § 7:14A–6.13(d).”  

General permits should be renewed every five years and the law requires 
the permits to be up for public comment when they are renewed, N.J. 
Admin. Code § 7:14A–15.10. No matter when or if public notice is required 
for a discharge under a general permit, there is very limited opportunity 
for public involvement in the renewal process (likely because the public is 
invited to participate in the initial rulemaking which resulted in the 
General Permit under which renewal is sought).  
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also display information about any scheduled public hearings on NJPDES permits: 
http://www.nj.gov/dep/calendar/public.html 

 The public hearing is a good opportunity to meet agency employees and other 
officials connected to the decision making process, and you may be able to lay the 
groundwork for future communication.  

You can watch a video of a public hearing by clicking on the following link: 
http://pittsburghfoundation.org/node/33931. The permit in question is not a NJPDES 
permit, but the process and the concerns of the parties are identical, and if you have 
never attended a public hearing this will prepare you for what to expect and allow you to 
see what works and what does not when presenting comments.  

 

HOW TO PARTICIPATE 

 Public participation in the NJPDES permitting process is relatively 
straightforward however truly effective participation requires at least adequate 
preparation, sufficient information, and the right stylistic choices.  

 
Finding the Facilities 

If you would like to find out if a facility in New Jersey is discharging pollutants 
under an NJPDES permit, you can search by using the NJDEP’s Data Miner web site. 
You can go to the main website to search based on the information you have: 
http://www.nj.gov/dep/opra/online.html.  See Appendix pg. ix for step-by-step 
instructions on how to navigate this website. 

If you would rather get the information by telephone, you may also call the 
NJDEP Division of Water Quality at the main office. The full contact information is 
available here: http://www.nj.gov/dep/easyaccess/water.htm#waterquality 

 
Preparation  

The first step is to decide what outcome you hope to achieve. Do you hope to 
improve the permit, support issuance of the permit, have the permit denied, or some 
other outcome? Maybe you will not know your precise objective for certain until you 
familiarize yourself with the law and review the draft permit itself or a fact sheet, as 
described in N.J. Admin. Code § 7:14A–15.8, which the NJDEP will send you upon 
request after public notice of the draft permit under N.J. Admin. Code § 7:14A–15.8(b). 
Before reviewing any of the permit documents, you will need to become familiar with 
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the scope of the issue. This involves knowing the pertinent statutes and agency 
regulations. Create a checklist of what you hope to see in the permit. (See Appendix pg. 
ii-iii for examples of a checklist.) Base the checklist on the requirements contained in 
the statutes and regulations you have at this point familiarized yourself with, as well as 
facts and concerns you have that are not addressed but that you believe the NJDEP 
should consider.  

It is also good to do some research on the facility whose permit you are 
commenting on. Is it renewing its permit? Has it had past permit violations? What 
pollutants does it discharge? Has the agency taken enforcement action against the 
facility in the past? All of this information should be publically available under the New 
Jersey Open Public Records Act (N.J.  Stat. Ann. Code § 47:1A-1 et seq) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Additionally, the EPA has a database called the Enforcement and Compliance 
History Online, or ECHO, available at: http://www.echo.epa.gov. You can search this 
database for facilities with NJPDES permits. Each facility page will include information 
on the facility’s permit, location, compliance history, environmental conditions, 
pollutants, and demographic profile. You will be able to click on a permit number for 

Open Public Records Act                                                                           
(N.J.  Stat. Ann. Code § 47:1A-1 et seq)  

Under the New Jersey Open Public Records Act, anyone can request access 
to public documents. Citizens can submit a formal request in the form of a 
letter, paper form, online form or can schedule an informal file review with 
the appropriate agency to review the documents.  

You can use this tool to review previous NJPDES permits, DMRs, or any 
other public documents related to a particular facility. This can help you 
understand more about a facility and will give you information to help you 
write effective comments. 

You can also request that any fees be waived, although there is no official fee 
waiver policy. 

For more information about NJDEP’s OPRA procedure, go to: 
http://www.nj.gov/dep/opra/forminfo.html 

 

 

31 
  
 

http://www.echo.epa.gov/
http://www.nj.gov/dep/opra/forminfo.html


    
 

more detailed information on the facility’s permit history, outfalls, effluent limitations, 
violations, and inspections. At the time of publication, the ECHO database did not have 
information on New Jersey facilities after 2012. However, it is good to refer back to the 
database for past information, as well as check back in with the database in the case that 
the information does get updated. See Appendix pg. xviii for step-by-step instructions. 

 

HOW TO COMMENT 

 
Written Comments: 

 The most common method of public participation is the written comment. A 
written comment to the NJDEP about an issue (or issues) with a permit application or 
draft permit, received during the public comment period, becomes part of the 
administrative record upon which the decision to permit or deny is made. Once a 
comment is part of the record, the NJDEP must consider it when making its permit 
decision.  

Most of the major steps in preparing written comments should be followed even 
if your ultimate goal is to submit a verbal comment or simply preserve issues for appeal. 
You will need the same information as you would for a written comment and you should 
present it in the same clear and easy-to-understand manner so that the reader 
understands the issues you want addressed, and what you think the best method is to 
address them.  

 Written comments are made to the NJDEP Contact Office listed in the notice that 
the public comment period has opened.  

Another simple way to provide a written comment is to join forces with a local 
organization or group. If the group is already planning to comment, then you can join in 
its comment, and there may be a spot for you to add a note to go with the main 
comment. If the group is not planning to comment, you may be able to interest them if 
you have some information to present, particularly if the group is local to the facility. 

 
Verbal Comments: 

 If the NJDEP concludes that there is significant public interest in a permit — 
either on its own, or after petitioning by the public — there will be a public hearing (or 
meeting) on the issues. At this hearing, members of the public may make brief 
comments that will become part of the administrative record and must be responded to 
by the NJDEP before it takes final action. It is most effective to use verbal commenting 
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as a supplement to written comment, and it is not much more effort since the 
preparation for each is essentially identical.  

You will see the call for requests or petitions for public hearings in the notice of 
public comment in the DEP Bulletin, where you will also see notice of any public 
hearing. A great place to look for events such as public hearings is the DEP Public 
Participation Calendar, located online here: 
http://www.nj.gov/dep/calendar/public.html 

 For specific information on how to best make your written and verbal comments, 
see the Effective Participation section, below. 

 
Follow Up 

 After you have submitted your comment you can take several steps to ensure that 
your voice is heard by the agency. First, review other people’s comments (if possible) 
and submit additional comments if you have discovered more information or evidence 
to back up your original comments. If you made comments at a public hearing, send in 
written comments outlining what you said at the hearing. If you are an organization, 
make your comment publically available and issue a press release. Encourage others to 
submit comments, as well. The more people voicing an opinion, the more likely the 
agency will take it seriously when making their permit decision. Finally, once the 
comment period has ended, obtain a copy of the NJDEP’s response to public comments. 
This document can be useful for future comments or when appealing a permit decision. 
As mentioned earlier in this guide, the comment and response document will be noticed 
and available to the public by request. Additionally, if you made a comment, you will 
either be mailed a copy or noticed of an electronic posting. See Appendix pg. lxxxvi for a 
Sample Response Document. 

 
APPEALS 

The NJDEP made a final permit decision and you are not happy with it – so you 
want to appeal. If you have not done so already, you should seek legal counsel for an 
appeal of a permit. Although legal representation is not required for an individual at this 
stage, the appeals process is complex and some parts of the process require specialized 
experience in order to do them correctly (and some must be done correctly the first 
time). Not only will an experienced lawyer know more about how to navigate the appeals 
procedure, but she will also have a better chance of spotting issues for your appeal. 
Public interest attorneys are often willing and able to take on these types of cases at no 
charge and can sometimes receive attorney’s fees if you win the case. 

33 
  
 

http://www.nj.gov/dep/calendar/public.html


    
 

Attorney’s Fees 

The WPCA does not have a 
provision which awards 

reasonable attorneys’ fees to the 
winner after a law suit brought 

pursuant to the WPCA. A bill was 
introduced in both 2010 and 

2014 to allow for such fees to be 
awarded, however, no further 

action by the NJ legislature has 
been taken to enact such a 

provision. 

However, most often you will 
bring suit under the Clean Water 

Act, which as the Citizen Suit 
provision. Under the Clean Water 

Act, § 1365(d) allows for 
reasonable attorney’s fees. 

 

 

 
CITIZEN SUIT 

The Clean Water Act also contains a 
very important provision: the Citizen Suit, 33 
U.S.C. § 1365. While this topic is beyond the 
scope of this guide, it is important to know the 
basics. The Citizen Suit provision allows a 
person to bring suit against anyone who 
discharges pollutants in violation of his or her 
permit or without a permit at all. An 
individual can also bring suit against the EPA 
or state administrator who has failed to 
perform a non-discretionary act. So long as 
you have a cognizable interest in the illegal 
discharge or failure to act, you can bring suit 
to ensure compliance with the law. Citizens 
can monitor permits and facilities to be sure 
that they are complying with the Clean Water 
Act and parallel state laws. Once you learn 
about the permitting process and what must 
be in a permit, monitoring permits that are of 
interest to you becomes a fairly simple task 
that just requires time. Although bringing legal 
action can involve knowledge beyond that of a typical individual or organization, there 
are several organizations that can help guide you through the process or find an attorney 
to represent you, including the Environmental and Natural Resources Law Clinic at the 
Delaware Law School and the Mid-Atlantic Environmental Law Center.  
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Mandatory Administrative Penalties 

Pursuant to the WPCA, N.J.  Stat. Ann. Code § 58:10A-10.1, the 
NJDEP “shall assess a minimum mandatory civil administrative 
penalty” for each: 

• Serious violation ($1,000); 
• Significant noncomplier ($5,000); and 
• Effluent parameter omitted on a discharge monitoring report 

($100). 

A “serious violation” is “an exceedance of an effluent limitation for a 
discharge point source . . . by 20 percent or more for a hazardous 
pollutant, or by 40 percent or more for a nonhazardous pollutant,” 
N.J.  Stat. Ann. Code § 58:10A-3v.  

A “significant noncomplier” is “any person who commits a serious 
violation for the same [ ] pollutant . . . at the same discharge point 
source, in any two months of any six-month period, or who exceeds 
the monthly average or, in a case of a pollutant for which no monthly 
average has been established, the monthly average of the daily 
maximums for an effluent limitation for the same pollutant at the 
same discharge point source by any amount in any four months of any 
six-month period, or who fails to submit a completed discharge 
monitoring report in any two months of any six-month period,”  

As a result of this provision, the Department has a non-discretionary 
duty to take action against those facilities that discharge in exceedance 
of their effluent limitations. If the NJDEP does not impose these 
minimum mandatory administrative penalties, citizens, under the 
WPCA, can bring legal action against the agency  
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EFFECTIVE PARTICIPATION 

Contact the NJDEP Office 

Individuals at the NJDEP Main Office can help answer your trickier questions, 
and may be able to tell you the status of permit applications or draft permits before you 
would otherwise know about them. This can be important to your cause, because the 
best time to influence any agency document is before it is written. The NJDEP office 
may also be able to put you on a notification list, so that you will get updated 
information without having to search for it. Often times the permit writer’s name will be 
located in the DEP Bulletin public notice and is available on Data Miner. 

 
Have a Direct Influence on the Permit 

The most common method for influencing an NJPDES permit is submission of a 
comment, written or verbal, during the public comment period. We covered the process 
for doing this above in the How to Comment section. No matter what else you choose to 
do, you should submit a written comment: the preparation of a written comment 
includes the steps you should take to prepare for any other type of involvement, and 
written comments must be considered by the agency.  

The second method is to get involved in the formulation of a draft permit before 
it becomes public. This will require the most extensive and difficult preparation because, 
although this requires essentially the same as preparing and submitting a written 
comment, you will need to have, or quickly acquire, significant knowledge of the issues 
and laws involved to comment effectively at this stage. However, as soon as you are 
notified of a permit application, you can prepare comments for the draft permit and 
submit to the NJDEP, even without knowing whether a draft permit is in the works. 
Although the NJDEP is not required to consider it, it gets your position to the agency 
before a draft permit is issued. 

 
Make Sure Your Comment Is Heard by the Agency 

 Coordinate your comments with others to make sure your message is heard, and 
given the appropriate weight. Contact people and groups who share your concerns, 
including businesses and other government agencies whose comments are hard for the 
NJDEP to ignore. Groups often have greater knowledge of the issues and can bring 
credibility to your comments. The easiest and most certain way to make sure your 
comment is considered is to join forces with a local group or organization that shares 
your concern. Groups often choose to petition for signatures for its written comments, 
petition for a public hearing, or arrange for its members to speak at public hearings.  
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Often, groups have greater resources and expertise to understand the issues and 
determine effective tactics. You can do something as simple as adding your name to the 
group’s comment, or you can get involved by volunteering your time. An alphabetical 
and searchable list of New Jersey environmental organizations is available from Rutgers 
University here: http://njedl.rutgers.edu/environmental_organizations 

 Additionally, no matter what form your input takes, always be firm, respectful, 
and dignified. The person who reads or hears your comment will not be able to do 
anything — and will not want to do anything — with a comment that is accusatory, 
unclear, or off-topic. This is a chance for you to help make the rules, and your input is 
likely to be discounted if it comes across as hostile.  

Compose an Effective Written Comment 

 Just as you should take a strategic approach to your involvement in the 
permitting process, you should take a strategic approach to composing your written 
comment. Your preparation of your written comment should form the basis for any 
other input you make, for instance, any verbal comment you make should cover the 
same points as your written comment.  

Follow these steps as you prepare to compose your comment: 

First, decide what outcome you want from your comment. What would you like 
to have happen as a result? Do you want the permit denied, approved, or added to in 
some way, or is there some other outcome you seek? Two important pitfalls to avoid at 
this stage are composing a comment in the form of a question and composing a 
comment that is not grounded in any legal requirement of the permit or the permitting 
process.  

A comment in the form of a question is something similar to:  

 

 

 
Even if this question is valid, the purpose of the public comment period is not to answer 
the public’s questions and a question will not impact a final permit. Even if you are 
correct, and the NJDEP should have considered this factor in drafting this permit, the 
agency will not do the work of turning your question into the critique you intend it to be. 
As a result your comment will not be given much weight and an important observation 
may be lost in the process. What you want to say instead, if applicable, is: 
 
 

“Why did the NJDEP not consider the impact of the facility on ‘X’ when 
drafting the permit?” 
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This type of comment connects the NJDEP’s failure to consider the factor to a particular 
legal requirement that the NJDEP consider such a factor. A comment that is not 
grounded in any legal basis will not be seen as pertinent by the reader, and will not 
effectively persuade the reader that anything about the permit or the permitting process 
followed — or whatever the issue you wanted to make clear happened to be — should (or 
should not) be reconsidered.  

Take the following comment:  

 

 

A comment such as this one may well be factual and very likely influences your decision 
to comment. However, if you think the NJDEP has done something particularly right 
that should not be changed, or has done something wrong that should, then your 
comment will have to be designed to make it clear precisely what you mean.  

Whatever we might wish it to be, the job of the NJDEP in drafting, granting, and 
denying NJPDES permits is to follow the existing laws and regulations. Therefore, to be 
effective your comments will need to clearly tie what you would like to see happen to the 
permit to some requirement that has a basis in law. Similarly, your comment will be 
more persuasive when it is supported with evidence, whether scientific, or more simply, 
your recorded observations. 

Here is a better way to communicate your concern: 

 

 

 

 

 

As an added benefit, if you are correct but the NJDEP does not follow the legal 
requirement, it can be the basis for the Hearing Board overturning the NJDEP’s action 
on appeal.  

“The NJDEP is required to consider the impact of the facility on ‘X’ 
because ‘Y” law says it must.” 

 

“The permit should not be granted because I live downstream from 
the facility and I do not want it there” 

 

“The permit should not be issued because the water into which the 
facility will discharge under the permit has been designated an 

Outstanding National Resource Water and the impacts this facility’s 
permit would have to water quality would violate the requirements of 

N.J. Admin. Code § 7:9B–1.5(a)(6) by providing for discharge limitations 
that would fail to maintain and protect existing uses. 
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Second, consider coordinating your comment with a local group or organization 
that shares your concern and seeks an outcome similar to yours. You can refer to the 
Rutgers University list of organizations to find one, if you do not already have one in 
mind. See : http://njedl.rutgers.edu/environmental_organizations 

 Third, create a checklist of things you would like to see in the permit. See 
Appendix pg. ii-iii for examples. This will be a reflection of what you want the outcome 
to be. If you want the permit denied, your checklist will be the things in the draft permit 
you think violate the law or make approval a bad idea. If you want the draft permit 
altered, your checklist will be the sections for which you propose changes, or sections 
you wish to add.  

 
When you are ready to compose your comment, follow these guidelines: 

 Be concise, clear, and convincing. The person reading your comments will 
be busy, and will not want to have to make changes to the draft. If your 
comment is too long, or it is difficult to understand, it is less likely to 
achieve the outcome you want. Think of the rest of these guidelines as 
tools to help you be concise, clear, and convincing.  
 

 Stick to your strongest points, and make the stronger of those first. It will 
not serve your strategic purpose to suggest every correction that occurs to 
you. Don’t lose the impact of your main point by overloading your 
comment with suggestions that do not support it.  
 

 Be specific. If you are not specific, your comments will not be clear and 
your reader will not know how to make the changes you want. Use real-
world examples if you can and hypothetical examples if you need to.  

 Providing suggested language in your written comment is ideal. Your ideas are far 
more likely to become reality if you make it as clear and easy as possible for the permit 
authors to understand and implement them. In this case the NJDEP can tell exactly 
what you want because you have provided it with precisely what you would like to see as 
the final result. If you provide suggested language—and your entire comment is concise 
and convincing—you stand a good chance of influencing the agency’s final decision on 
the permit. 

 Along with your suggestions for changes, identify sections of the permit you 
particularly like, if at all possible. The agency may well contemplate changes you do not 
want and your support for those sections may make a difference. Finally, and perhaps 
obviously, it never hurts to let someone know you appreciate his or her work.  
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Make an Effective Verbal Comment 

Verbal comments are made at public hearings. These hearings are held if the 
NJDEP determines that there is sufficient public interest. Local groups and 
organizations may circulate a petition to gather signatures to show the NJDEP that 
public interest is sufficient. If you organize your own petition, make sure the signatures 
you collect accompany your written comment and that everything is sent to the correct 
NJDEP office by the deadline. 

 

Here are some tips for making an effective verbal comment: 

 
 Verbal comments are most effective 

when they are made in conjunction 
with a written comment, and when 
they are made in conjunction with a 
group, organization, or a number of 
fellow commenters. 
 

 Practice making your comment out 
loud before the day of the meeting. 
Do not read directly from a script if 
you can manage it; instead, use 
notecards to remind you of key 
facts and to mark where you are.  

 
 Bring a copy of your full comment 

with you to share with officials you 
meet and to enter into the record.  
 

 Be sure to stay within the time limit 
given. (Tip: 1 minute = 140-160 
words) 

 
 Address all of your remarks to “the 

Chair,” who is the man or woman 
who leads the hearing.  
 

 Bring photos or other visual aids, 
such as a stack of petition cards or 
pictures of the polluting industry 
 

 At the meeting, introduce yourself 
to people and write down their 
names. This will help you figure out 
whom to follow up with later, and it 
will help the people hearing your 
comment remember it.  
 

 Include your name and contact 
information, but remember that 
your comment will become a public 
document
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Before you speak at a public hearing, you should compose your comment.  

First, compose a written comment by following the guidelines for written comments 
above. The preparation for each type of comment is the same, and the steps are 
necessary for you to compose a comment that gets the attention and results you want.   

Second, pick one to three key points from your written comment to make up your 
verbal comment. Limiting what goes into your verbal comment allows you to fully 
explain the points you include, and to fit those points into the few minutes you are given 
to make them. 

 
Following Up On Your Submitted Comment 

 If you want to continue participating in the process after you have made your 
comments, even after the close of the official comment period, there are a few ways to do 
so, some of which, we have discussed earlier in the guide. 

 After you review the comments of others, you may submit an additional comment 
that responds directly to the points of the other commenters. These other comments 
may also alert you to another point or additional facts you would like to include in the 
record. Follow the same procedure as you would for any other comment. If it is after the 
comment period your new comment may or may not be included in the record, but it is 
not a useless exercise.  

 If you only made verbal comments, you should send a written copy of your 
comment, along with a letter requesting inclusion in the administrative record, to your 
NJDEP office.  

Extra Tips for an Effective Verbal Comment 

1. Only speak to what you are an expert on (law, health, family, social justice, etc.) 
 
2. Be engaged, smile, say thank you 
 
3. If you are preparing robust comments to an agency, establish a relationship with 
them. Speak with the agency before giving your comments to find out what they are 
looking for, what they need help with, or to discuss ideas you have that they may 
not have thought of 
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 You may also rally support and get publicity for your position independent of the 
administrative process. Involve local groups, businesses, organizations, fellow citizens, 
legislators at any level that represent you. If you are an organization, make your 
comment publically available and issue a press release. 

 

CONCLUSION 

           We hope that this guide has been able to help you navigate the New Jersey 
NJPDES permitting process. Public participation in this process is vital to its success. 
The Appendix that follows this guide gives you additional information on how to review 
a NJPDES permit and how to use a multitude of state and federal websites to find 
information on NJPDES permits, as well as sample permit documents to help you 
familiarize yourself prior to getting involved in the permitting process.
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CHECKLIST FOR INDIVIDUAL NJPDES PERMITS 

 If the permit is a renewal permit, compare the draft permit to the old permit. 
 

o Are there any changes? If so, each change needs to have a reason why. 
Assess the reasoning given for each change. 

o Is there an increase of effluent limitations, a forgiveness period or a 
reduction in reporting or monitoring? If there is backsliding, it is illegal 
and should be addressed. 

o Read the fine print and all the clauses carefully, there may be hints of back 
sliding, variances or adjustments after a period of time. 

 
 Is the facility new or is the facility increasing its capacity?    

 
 Are the limits technology based or water quality based? If the receiving stream is 

on the 303(d) list or has a TMDL, water quality based limits are important in 
maintaining water quality.  
 

 Are the effluent limitations stringent enough to protect the receiving water? 
 

 What is the frequency of sampling for effluents? 
 

o What kind of discharge is coming from the facility? 
o Is the discharge affected by rain events? 
o Is the frequency of sampling often enough to record important events, 

such as rain events? 
 

 What type of facility is it? Does it have all the parameters listed that should be 
listed? 
 

 Are there parameters that are "measure only"? If so, there needs to be a reason 
why and a time frame as to when limits will be set.  
 

 What is the discharge flow rate of the facility compared to the flow rate of the 
receiving stream? Make sure that the receiving stream flow rate is up to date and 
accurate.  
 

 Review the toxicity testing of the effluents. Is there something that stands out? 
 

 Do a compliance review: Review the most recent Discharge Monitoring Reports 
to see if there are any violations or errors in the reporting, and inspection reports 
to see if there is a repetitive error or issue that could be addressed in the permit. 
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CHECKLIST FOR GENERAL NJPDES PERMITS 

 
 Is the general permit over five years old? If so, the general permit must be 

renewed 
 

o NJDEP is required to renew general permits every five years. 
o Write to the NJDEP to encourage the agency to renew the general permit. 
o If NJDEP is unresponsive, you can bring an action. 

 
 Is there a public notice requirement when a facility issued a Notice of Intent for a 

general permit? 
 

o Public notice for an NOI is not generally required, but this does not stop 
citizens from encouraging NJDEP to require it. 

o Public notice can take different forms under 25 Pa. Code § 92a.84(c): 
 
 Notice of an application in a daily or weekly newspaper in the 

affected area.  
 Notice approval for coverage under a general permit in the DEP 

Bulletin. 
 

o Public notice of an NOI will alert the public as to new facilities that will be 
regulated under the NJPDES permit program, allowing the public to better 
monitor such facilities. 

 
 Are the effluent limitations stringent enough to protect the receiving water? 

 
 What is the frequency of sampling for effluents? 

 
o What kind of discharge is coming from the facility? 
o Is the discharge affected by rain events? 
o Is the frequency of sampling often enough to record important events, 

such as rain events? 
 

 What type of facility is it? Does it have all the parameters listed that should be 
listed? 
 

 Are there parameters that are "measure only"? If so, there needs to be a reason 
why and a time frame as to when limits will be set.  
 

 Review the toxicity testing of the effluents. Is there something that stands out 
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HOW-TO  
GUIDES 

 
Step-by-Step Instructions on How to Use the Most 

 Common Federal and State Websites 
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 HOW TO USE 
DEP PUBLIC PARTICIPATION CALENDAR 

 
FIRST, use your computer’s web browser to visit: http://www.nj.gov/dep/calendar/public.html 

 

Note: The Calendar is put up month by month, so you will be unable to see the following month’s 
meetings.  
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HOW TO USE 
DEP BULLETIN 

 

FIRST, use your computer’s web brower to visit: http://www.nj.gov/dep/bulletin/ 

 

Note: The DEP Bulletin is issued every other Wednesday. 

 

 

ClClicClick Click on the issue 
you wish to view 

In
Insert word or 

phrase to 
search for a 

specific 
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THEN, click on the issue of the DEP Bulletin that you wish to view. 

IF you do not know which issue you would like to view, but know the name, permit number, or 
other information about the facility you are looking for, you can search the DEP Bulletin using a 
word or phrase. 

This search will bring up a list of DEP Bulletin Issues that contain the search terms or phrases 
you used. 

 

You may have to look through several of the issues before you find the information you are 
looking for. Using the permit number or the name of the facility is the best way to not only find 
the notice you are looking for, but to see the history of notices for the facility. 

NEXT, you can go through the issue for the information you are looking for, such as notice of a 
permit application, permit status, or permit decision. Below is an excerpt sample of an issue of 
the DEP Bulletin 

 
 
 
 
 

 
 
 
 

 Click here for a 
more advanced 

search 
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HOW TO USE 
DATA MINER 

 
Data Miner is NJDEP’s electronic source for information related to NJPDES permits (among 
many other things). It can be a little overwhelming due to the vast amount of information 
available. Below are some various ways to gather information on NJPDES permits, whether it is 
one specific permit you are looking at, or all of the permits in a particular location.  
 
 
FIRST, use your computer’s web browser to visit: http://www.nj.gov/dep/opra/online.html 
 

 
 
 
THEN, click on the button on the right hand side of the page to enter “DEP Data Miner” 
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You can Search by Location, Name, ID Number, Keyword, or do an Advanced Search (which 
lets you search by Address and Site Name).  
 
IF you want a more narrow search, we recommend that you search “Reports by Category.”  
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You will see a list of “Report Categories.” Each category will have a list of reports and links to 
further searches. 
 
For NJPDES permits, there are two (2) report categories: (1) NJPDES Permitting Program and 
(2) Pending Permit Progress Reports 
 
 

 
NJPDES Permitting Program 

 
START, by clicking on NJPDES Permitting Program. 
 
 

 
 
 
FIRST, you can find Permit Information by going to “Access EPA NJPDES Reports”: 
 

 
 
If you CLICK on “Limits for Particular NJPDES Permit,” you can find out the effluent 
limitations for a specific permit: 
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Below is an EXAMPLE of permit limits: 
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SECOND, you can view Active NJPDES Permits by going to “Access EPA NJPDES Reports”: 
 

 
 
  
THIRD, you can see DMR Data by clicking on “Access the NJPDES Permitting Program 
Reports”:  
 

 
 
This list of reports will allow you to view Active Permits, DMR Data, Waste water 
Characterization Report Data, and Residual Transfer Reports. You can view these reports by 
searching by Permit Number, Program Interest, Watershed Management Area, and Discharge 
Category (depending on the report). 
 
 

 Click Here 
for DMR 

Data 
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For an EXAMPLE, to view DMR data by clicking on “NJPDES DMR Data by Permit Number. 
 

 
 
HERE, you can enter the dates you want the DMR Reports for and select the permit number. 
You will see a report like the one below: 
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Pending Permit Progress Reports 
 

On the other hand, if you are interesting in viewing information about a facility that has a permit 
pending, go back to the main “Reports by Category” page and click on “Pending Permit Progress 
Reports”: 
 

 
 
 
As an EXAMPLE, here is what a search by County- Municipality would look like: 
 
 
FIRST, click on “Access Pending Permit Progress Reports: 
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SECOND, pick your County and Municipality. You also need to narrow your search to the 
“Water Quality” program: 
 
 

 
 
You will need to skim through the permits to find the one you are looking for. But once you 
locate your particular permit, you will be able to see the Status of the permit, if it is Backlogged 
and Who is assigned to your permit (this is the person who you want to contact). 
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Here you can 
find the status 
of the pending 

 
 

 If the permit 
is delayed 
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HOW TO USE 
EPA’S ECHO DATABASE 

 

The EPA’s Enforcement and Compliance History Online [“ECHO”] database is, like the 
Pennsylvania DEP’s tools above, a way to find facilities with permits using an internet 
based search tool. 

FIRST, point your computer’s browser to the ECHO main page using this web address: 
http://echo.epa.gov/?redirect=echo  

 

NOTE: if you need detailed assistance using the ECHO site, click on the word 
“Tutorial” directly under the “Quick Search” field. That will take you to a page with a 
video demonstration of how to use the ECHO site. There are also links to further 
assistance with the site to the right of the screen (http://echo.epa.gov/help/tutorials) 

NEXT, if you know the city, state, or zip code of the area where you wish to find a 
permitted facility, you may enter that information in the field under “Quick Search” near 
the center of your screen, and click “search.” This is the screen that comes up if you 
enter the zip code “19081:” 

You may find the 
tutorial video helpful 
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The top portion of the screen is a satellite image of the area surrounding the zip code (or 
city, or state—whichever search criterion you used), while the bottom portion is 
occupied by a list of the permitted facilities in the area. To the right is a list of popular 
search statistics, such as: facilities with: current violations; violations in the past three 
years; formal enforcement actions within the past five years; etc. 

NOTE: the ECHO site is used for searching for all types of facilities emitting or 
discharging pollutants under all types of environmental permits. To find facilities 
operating under NPDES permits look for those “with CWA Permits” (because the 
NPDES system is created by the Clean Water Act). 

Clicking on the name of the facility or the letter “C” in the red box in the list of facilities 
below the map will take you to a screen with a “Detailed Facility Report:” 

 

As you can see in the screenshot 
on the left, the Borough of 
Swarthmore operates under an 
NPDES Permit (indicated here as 
a Clean Water Act Permit). 
Clicking on the permit number 
brings you to a page with the 
details of the particular permit. 
In this case, Swarthmore is 
discharging under a general 
permit. 

 

Quick Search 
results for zip 

code 19081 

Links to Detailed 
Facility Reports 
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If you know the facility name or 
identification number, click on the blue 
square labeled “Explore Facilities” to the 
left center of the screen. This will change 
the search frame to one requesting the 
facility name or identification number and 
provide links to types of information about 
the facility’s compliance. There are also 
links to more advanced types of searches: 
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SAMPLE FACT SHEET 
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SAMPLE INDIVIDUAL 
PERMIT 
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SAMPLE 
RESPONSE TO COMMENTS 
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