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This document contains only general information. It is not an attorney-client 
communication, is not intended to provide legal advice or assistance or to solicit 
or create an attorney-client relationship, and does not create an attorney-client 
relationship between the Widener Environmental and Natural Resources Law 

Clinic or the Mid-Atlantic Environmental Law Center and the reader. You should 
consult a lawyer about your specific circumstances. 
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PURPOSE OF THIS GUIDE 

Congress set lofty goals for the country when it passed the Clean Water Act in 
1972. Part of the Act’s original goal was to eliminate the discharge of pollutants into 
navigable waters by 1985, 33 U.S.C. § 1251(a)(1).* Forty years ago, only a third of the 
nation's waters were safe for fishing and swimming. Sewage and industrial wastes 
flowed largely unregulated into the rivers, lakes, and streams of the United States.  One 
of the Clean Water Act’s primary tools for attacking this problem is a system of permits 
known as the National Pollutant Discharge Elimination System, or “NPDES,” Program.  
This program has been instrumental in reducing pollutant discharges and allowing our 
waterways to become clean and usable once again: today, fully two-thirds of the nation's 
surveyed waters are safe for fishing and swimming.  

Built into the NPDES permitting process is the opportunity for members of the 
public to have a voice in that process. As you will see below, the NPDES permit program 
works by requiring that facilities that discharge pollutants into the water must do so 
pursuant to and in compliance with a NPDES permit. By participating in the permitting 
process, a member of the public can add his or her thoughts to the body of information 
that the Delaware Department of Natural Resources and Environmental Control must 
consider when writing and issuing a final permit.  

This guide is written to help Delaware citizens participate effectively in the 
NPDES permitting process.  It is designed to help you understand the permitting 
process, and to give you the tools to help you successfully participate in that process.  

 

 

 

 

 

 

 

 

*Federal statutes are found in the United States Code (U.S.C.), federal regulations are found in the Code 
of Federal Regulations (C.F.R.), Delaware state statutes are found in the Delaware Code Annotated (Del. 
Code Ann.) and Delaware state regulations are found in the Delaware Administrative Code (Del. Admin. 
Code). These abbreviations will be used throughout the guide to identify the specific provisions where 
legal requirements can be found. 
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KEY TERMS AND DEFINITIONS 

 
Clean Water Act  
 
 
 
Comment and Response 
Document 
 
 
 
 
Effluent Limitation   
 
 
 
 
 
 
 
 
Delaware Department of 
Natural Resources and 
Environmental Control 
(DNREC) 
 
 
Discharge Monitoring 
Report (DMR) 
 
 
 
 
Draft Permit  
 
 
 
Environmental Protection 
Agency (EPA) 
 

 
The federal statute that regulates the discharge of 
pollutants from a point source into navigable waters, 
33 U.S.C. §§ 1251 et seq. 
 
A document issued by the Delaware Department of 
Natural Resources and Environmental Control that 
summarizes and responds to all of the comments 
made during the public comment period, 7 Del. 
Admin. Code § 7201-6.35.4 
 
As defined in the Clean Water Act, “any restriction 
established by a State or the Administrator on 
quantities, rates, and concentrations of chemical, 
physical, biological, and other constituents which are 
discharged from point sources into navigable waters, 
the waters of the contiguous zone, or the ocean, 
including schedules of compliance,” 33 U.S.C. § 

1362(11) 
 
The state agency that has been delegated authority by 
the U.S. Environmental Protection Agency to regulate 
pollutants under the Clean Water Act and issue and 
enforce NPDES permits 
 
 
A mandatory monthly report of a facility’s effluent 
discharge samples to ensure that it is in compliance 
with its NPDES permit, 40 C.F.R. § 122.48, 7 Del. 
Admin. Code § 7201-6.42 
 
 
A draft of a NPDES permit that is available for public 
comment prior to permit finalization, 7 Del. Admin. 
Code § 7201-6.30.1 
 
The federal agency that regulates pollutants under the 
Clean Water Act, issues and enforces NPDES permits, 
and delegates permitting authority to the states 
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Final Permit  
 
 
 
 
National Pollutant 
Discharge Elimination 
System (“NPDES”) Permit 
 
 
Permit Application 
 
 
 
 
Point Source 
 
 
 
 
 
 
 
 
 
Pollutant 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The final version of a facility’s NPDES permit, which 
requires it to comply with the federal Clean Water Act 
and state regulations, 7 Del. Admin. Code § 7201-6.36 
 
 
A permit that regulates the discharge of pollutants 
from a point source into navigable waters, 33 U.S.C. § 
1342, 7 Del. Admin. Code § 7201-6.1.2 
 
 
A NPDES permit application that must be submitted 
by any point source that wishes to discharge 
pollutants into a navigable water, 40 C.F.R. § 122.21, 7 
Del. Admin. Code § 7201-6.10.1 
 
As defined by the Clean Water Act, “any discernible, 
confined and discrete conveyance, including but not 
limited to any pipe, ditch, channel, tunnel, conduit, 
well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or 
other floating craft, from which pollutants are or may 
be discharged. This term does not include agricultural 
stormwater discharges and return flows from irrigated 
agriculture,” 33 U.S.C. § 1362(14) 
 
As defined by the Clean Water Act, “dredged spoil, 
solid waste, incinerator residue, sewage, garbage, 
sewage sludge, munitions, chemical wastes, biological 
materials, radioactive materials, heat, wrecked or 
discarded equipment, rock, sand, cellar dirt and 
industrial, municipal, and agricultural waste 
discharged into water. This term does not mean (A) 
‘sewage from vessels or a discharge incidental to the 
normal operation of a vessel of the Armed Forces’ 
within the meaning of section 1322 of this title; or (B) 
water, gas, or other material which is injected into a 
well to facilitate production of oil or gas, or water 
derived in association with oil or gas production and 
disposed of in a well, if the well used either to 
facilitate production or for disposal purposes is  
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Public Comment Period 
 
 
 
Violation 
 
 
 
 

approved by authority of the State in which the well is 
located,” 33 U.S.C. § 1362(6) 
 
A 30-day public comment period during which 
DNREC accepts written comments from the public on 
a permit action, 7 Del. Admin. Code § 7201-6.30.3 
 
An exceedance of a permit holder’s effluent 
limitations or a failure of a permittee to comply with 
monitoring and reporting requirements, or other 
conditions specified in the permit, 33 U.S.C. § 1319
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NPDES PERMIT PROGRAM 

THE BASICS 

Section 301 of the Clean Water Act, 33 U.S.C. §  1311(a), prohibits the discharge of 
a pollutant from a point source into navigable waters, “[e]xcept as in compliance with 
this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of [the Clean Water 
Act].” Thus, if a discharge from a point source is not in compliance with any of these 
sections, it violates the Clean Water Act and the person discharging the pollutant is 
liable for that violation. The exception at 33 U.S.C. § 1342 — section 402 of the Clean 
Water Act — is the focus of this guide.  

Section 402 creates the National Pollutant Discharge Elimination System 
(“NPDES”) permit program.  A person whose discharge complies with the terms of a 
NPDES permit falls within the exception of section 301 and, therefore, is not prohibited 
under the Act. The NPDES permit program is central to regulating the discharge of 
pollutants in compliance with the Clean Water Act. 

  The Clean Water Act authorizes the Environmental Protection Agency (“EPA”) to 
administer the NPDES program. However, the EPA has delegated this authority to many 
of the states’ environmental protection agencies, as required by 33 U.S.C. § 1342(b), 
including the Delaware Department of Natural Resources and Environmental Control 
(“DNREC” or “Department” or “agency”). Through this delegation, state agencies, such 
as DNREC, are given the authority to regulate and enforce certain programs under the 
Clean Water Act. The EPA can still take action against a facility that is in violation of its 
NPDES permit, even if the state has been delegated the authority to administer the 
program, 33 U.S.C.§ 1319. Additionally, if the EPA finds that the state’s administration 
of the Clean Water Act is inadequate, it can remove the state’s authority through 
withdrawal, or de-delegation, 33 U.S.C. § 1342. 

The EPA has issued regulations, contained in 40 C.F.R. §§ 124 et seq., that apply 
to state NPDES programs. These regulations represent the minimum protections the 
state must provide; however, each state is free to adopt more protective standards 
should it deem them appropriate.  

In 1974, Delaware was delegated authority over the NPDES individual permit 
program and in 1992, the state was delegated authority over the NPDES general permit 
program. The Delaware state legislature has not enacted a statute that parallels the 
federal Clean Water Act, but, around the same time as delegation, DNREC promulgated 
the state NPDES program through regulations. These regulations can be found at 7 Del. 
Admin. Code §§ 7201-1.0, et seq. The state regulations largely align with the federal 
regulations; however, when the state regulations do vary, the differences will be 
highlighted in this guide.  
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NPDES permits regulate the discharge of pollutants from a point source into a 
navigable water. The permits last for five years and the facility must apply for renewal of 
the permit at least 180 days before the expiration of its current permit, 7 Del. Admin. 
Code § 7201-6.14.3.3. The primary pollution control mechanisms in the NPDES 
program are called the effluent limitation standards (sometimes referred to as “permit 
limits”), which limit the amount of each pollutant a point source may discharge.  NPDES 
permits also contain monitoring and reporting requirements. Most NPDES permits are 
approved unless the Department has determined that the water body that a facility 
wants to discharge into cannot handle anymore pollutants; however, the effluent 
limitations within each permit are meant to ensure that the water body is protected 
from excessive pollution. The determination of how much pollution a water body can 
handle is further discussed in the Effluent Limitations section later in this guide. 

If you would like to take a look at the state regulations, they are available at: 
http://regulations.delaware.gov/AdminCode/title7/7000/7200/7201.shtml#TopOfPag
e 

 
Federal Definitions 

There are a lot of terms used within the NPDES permit program that are defined 
by the Clean Water Act. Here are some of the major terms you need to be familiar with: 

Discharge: “(A) any addition of any pollutant to navigable waters from any 
point source, (B) any addition of any pollutant to the waters of the contiguous 
zone or the ocean from any point source other than a vessel or other floating 
craft.” 33 U.S.C. § 1362(12). 

Point Source: “any discernible, confined and discrete conveyance, including 
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, 
container, rolling stock, concentrated animal feeding operation, or vessel or other 
floating craft, from which pollutants are or may be discharged. This term does 
not include agricultural stormwater discharges and return flows from irrigated 
agriculture.” 33 U.S.C. § 1362(14). 

Navigable Water: “waters of the United States, including the territorial seas.” 
33 U.S.C. § 1362(7). 

Pollutant: “dredged spoil, solid waste, incinerator residue, sewage, garbage, 
sewage sludge, munitions, chemical wastes, biological materials, radioactive 
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and 
industrial, municipal, and agricultural waste discharged into water. This term 
does not mean (A) ‘sewage from vessels or a discharge incidental to the normal 
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operation of a vessel of the Armed Forces’ within the meaning of section 1322 of 
this title; or (B) water, gas, or other material which is injected into a well to 
facilitate production of oil or gas, or water derived in association with oil or gas 
production and disposed of in a well, if the well used either to facilitate 
production or for disposal purposes is approved by authority of the State in which 
the well is located, and if such State determines that such injection or disposal 
will not result in the degradation of ground or surface water resources.” 33 U.S.C. 
§ 1362(6). 

Effluent Limitation: “any restriction established by a State or the 
Administrator on quantities, rates, and concentrations of chemical, physical, 
biological, and other constituents which are discharged from point sources into 
navigable waters, the waters of the contiguous zone, or the ocean, including 
schedules of compliance.” 33 U.S.C. § 1362(11). 

The definition of each term is not as straight forward as one would think. For example: 
What is a discernible, confined and discrete conveyance? And are not all waters 
considered a “water of the United States”? The federal courts have, over many cases, 
discussed the meaning of these terms and are still wrestling with what Congress meant 
by each. 

The first of these definitional puzzles involves “discharge of a pollutant”—which 
under section 301 is illegal unless a statutory exception (like the NPDES permits in 
section 402) applies. At first glance, this language suggests that any discharge qualifies.  
However, the definition of “discharge” listed above indicates that it only applies to an 
addition of a pollutant “from any point source.” This requires you to look at the 
definition for point source, which, although thorough, has its own vague language.  

Another of these puzzles involves “waters of the United States.” Not every water 
body qualifies. For example, the United States Supreme Court in Rapanos v. United 
States, 547 U.S. 715 (2006), held that wetlands must have “a continuous surface 
connection” to “relatively permanent, standing or continuously flowing bodies of water” 
connected to “traditional interstate navigable waters” or have a “significant nexus 
between the wetlands in question and navigable waters in the traditional sense. . . .” in 
order to be a “water of the United States.” Even experts are unsure of exactly what the 
U.S. Supreme Court meant by this explanation. 

Often, the definitions need additional clarification, which leads to confusion and 
litigation. Courts have also wrestled with the definition of “waters of the United States”. 
In 2014, the EPA released a new proposed rule to more precisely define those waters 
that are protected under the Clean Water Act. This rule was finalized in May 2015. 
Currently, the Clean Water Rule is stayed due to litigation challenging the regulation. 
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For more information on the new “Water Rule” see: 
http://www2.epa.gov/cleanwaterrule. 

The important thing to remember is this basic idea: a facility must have a permit 
before sending harmful materials into the water via a point source or it will be in 
violation of both federal and state law and subject to an enforcement action.  

 

State Definitions 

Delaware law also defines terms that are important to NPDES permits: 

Pollutant: “dredged spoil, solid waste, incinerator residue, sewage, garbage, 
sewage sludge, munitions, chemical wastes, biological materials, radioactive 
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt, 
hydrocarbons, oil & product chemicals, and industrial, municipal and agricultural 
waste discharged into water” Del. Code Ann. tit. 7 § 6002(38), 7 Del. Admin. 
Code § 7201-2.0. 

State Waters or Waters of the State: “all water, on the surface and under 
the ground wholly or partially within or bordering the State or within its 
jurisdiction including, but not limited to 

• Waters which are subject to the ebb & flow of the tide, including but not 
limited to, estuaries, bays, and the Atlantic Ocean; 

• All interstate waters, including interstate wetlands; 
• All waters of the State, such as lakes, Rivers, Streams (including 

intermittent and ephemeral streams) drainage ditches, tax ditches, creeks, 
mudflats, sandflats, wetlands, sloughs, or natural or impounded ponds; 

• All impoundments of waters otherwise defined as waters of the State 
under this definition; 

• Wetlands adjacent to waters (other than waters that are themselves 
wetlands).” 7 Del. Admin. Code § 7201-2.0. 

Water Pollution: “human-made or human-induced alteration of the chemical, 
physical, biological or radiological integrity of water.” Del. Code Ann. tit. 7 § 
6002(67), 7 Del. Admin. Code § 7201-2.0. 

As you can see, Delaware’s definition of “Waters of the State” is much more detailed 
than the federal definition of “Waters of the United States.” This definition is in the state 
regulations, which means that it was created by DNREC, not the state legislature. As of 
the date of this publication, there have been no cases discussing the state definition, 
which demonstrates how a more detailed explanation can cause less confusion by both 
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the regulated and the regulators and leads to less interpretation by the courts through 
litigation. 

Regulated Pollutants 

As noted, “pollutant” under the Clean Water Act not only encompasses those 
toxic chemicals and garbage that one would associate with the term, but also heat, rock, 
sand, and dirt. The pollutants that are regulated in each permit depends on the point 
source that holds the permit. Each point source’s discharge is its own mixture of 
different chemicals, metals, and debris, and the impacts from that discharge might vary 
depending on the water into which it is discharging.  For example, a discharge of heated 
water into a small stream that is designated for Cold Water Fish can have serious 
impacts on the fish in that stream, while the same amount of heated water discharged 
into a large river like the Delaware River might not. Each permit will have a list of 
pollutants that are regulated and monitored for each outflow of pollutants from the 
facility. Some of the most common regulated pollutants are: Total Suspended Solids, 
Chlorine, pH, Temperature, Metals, Fecal Coliform (E.coli), Nitrogen, Phosphorus, 
Dissolved Oxygen, and Biochemical Oxygen Demand. 

 

TYPES OF PERMITS 

General Permits 

State agencies draft general permits that apply to all facilities in a specific 
industry or that apply to specific activities, such as industrial stormwater runoff.  
General permits are used when the agency has determined that, due to the nature of the 
type of facility or activity, standard effluent limitations, monitoring, and reporting 
requirements are adequate for an entire industry instead of needing unique 
requirements for each application. Currently, there are five (5) General Permits in 
Delaware, as listed below. In Delaware, general permits are regulated under the General 
Permit Program, 7 Del. Admin. Code § 7201-9.0. These regulations outline all of the 
requirements for general permits. The Department often falls behind in renewing them 
when their expiration dates pass. It is important to monitor general permit renewals and 
contact DNREC when there is a particular permit you have some concern about.  

It should also be noted that when a new general permit is issued by DNREC, EPA 
must be given 90 days to review that permit. The EPA will comment, object, and make 
recommendations, 40 C.F.R. § 123.44(a)(2). General permits issued by the state must 
comply with the Clean Water Act and corresponding regulations, including the “General 
Permits” provision in the federal regulations, 40 C.F.R. § 122.28. 
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Individual Permits 

If a facility or activity does not fall under the General Permit Program, or DNREC 
determines a general permit is not appropriate for a particular facility, it must apply for 
an Individual Permit. These are designed specifically for each facility and have 
effluent limitations, monitoring, and reporting requirements tailored to the applicant. 
See Appendix pg. xxvii for an example of an individual NPDES permit. 

There are opportunities for public involvement when DNREC decides whether to 
issue a new permit. This is the case for both an individual permit and a general permit, 
and the procedures for each are all but identical to each other.  

 

Major and Non-Major Dischargers 

Facilities are broken up into two main categories: major dischargers and non-
major dischargers. For municipalities, a major discharger is one that has a flow rate of 
one (1) million gallons per day or greater (EPA Permit Compliance System Quarterly 
Noncompliance Report, Appendix A, 1988).  For industrial facilities, Delaware does not 
have specific criteria that defines a “major discharger”. Instead, when DNREC reviews 
each permit application, it uses the EPA’s Non-Municipal Permit Ratings System 
(available online at 
http://cfpub.epa.gov/npdes/docs.cfm?view=allprog&program_id=14&sort=name) to 
determine whether the facility is a major discharger. This identification should be 
included in the public notice of the permit application, or the draft permit. The 
distinction will affect whether a fact sheet is issued with the draft permit and possibly 
some standards and conditions within the permit. However, regardless of whether the 
facility is designated as a major discharger or a non-major discharger on its permit — a 
discharge by a facility in violation of the permit under which it operates constitutes a 
violation. 

General Permits 

• Stormwater Construction 
• Pesticide Application 
• General Industrial Stormwater 
• Municipal Separate Stormwater System (MS4) 
• Concentrated Animal Feeding Operations (CAFO) – Poultry (No Land 

Application) 
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EFFLUENT LIMITATIONS 

One of the major parts of a NPDES permit is the effluent limitations, also known 
as parameters, or “permit limits.” Effluent limitations are quantitative limits on how 
much of a particular pollutant a point source can discharge. These limitations are 
specified in each NPDES permit. Effluent limitations come in two forms: water quality 
based standard or technology based standards. 

 
Water Quality Standards 

Each state must create water quality standards for the state’s waterways. 
Standards must be reviewed at least every three years, 33 U.S.C. § 1313(c). In order to 
create these standards, a state must first designate a waters “use” (on the following page 
is a list of all use designations in Delaware, 7 Del. Admin. Code § 7401-3.0). The use 
designation given to the water forms the basis upon which DNREC develops its water 
quality criteria. Once DNREC has designated a use for a waterway it may determine that 
the waterway is “impaired,” or more polluted than DNREC thinks is proper for that use. 

Regulating Concentrated Animal Feeding Operations 

Delaware has approximately 450 Concentrated Animal Feeding Operations, or 
CAFOs.  Farms that hold a certain number of animals, as determined by the 
EPA under 40 C.F.R. § 122.23, are considered CAFOs and are regulated under 
the Clean Water Act, which means they must have a NPDES permit. CAFOs 
are the primary sources of nitrogen and phosphorus, two nutrients that are 
currently creating serious problems for aquatic life in the Chesapeake Bay. 

Currently only one (1) CAFO facility in Delaware has a NPDES individual 
permit. The reason for this is that DNREC is developing several general 
permits that would encompass CAFOs. Without NPDES permits, CAFOs 
cannot be regulated properly and the lack of permits for these types of 
facilities creates a problem for the state’s waterways. 

For CAFO General Permits, each facility must submit a Notice of Intent, or 
NOI and a Nutrient Management Plan (NMP). Both documents are published 
for public comment. This is the only type of General Permit that requires such 
public participation. A checklist of what to look for in an NOI and NMP for the 
new General Permit for Large and Medium CAFO Poultry Operations Without 
Land Application can be found in the Appendix at pg. xvi. 
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When DNREC finds that a water is impaired by a pollutant or pollutants, it calculates 
the Total Maximum Daily Load (“TMDL”) of each pollutant the waterway can handle 
while maintaining, or returning to, levels appropriate to its use. The TMDL is then 
divided such that DNREC can inform each facility discharging into that water the 
maximum amount of each pollutant it may discharge. The water quality based 
requirements for Delaware can be found at 7 Del. Admin. Code § 7201-8.0. 

 
Technology Based Standards 

A Technology Based Standard sets a particular quantity as a minimum amount of 
treatment for a pollutant – expressed either as a mass (pounds or kilograms per day) or 
a concentration (an amount per quantity of water, 10 milligrams per liter, for example). 
These standards use available control technologies to minimize the amount of pollutant 
that is discharged. Facilities have discretion to use any technologies to meet the limit.  
The technology based requirements for Delaware can be found at 7 Del. Admin. Code § 
7201-7.0. 

 
 

 

 

 

 

 

 

 

 
 
 

Anti-degradation Analysis 

A water’s use designation is also important for DNREC’s anti-degradation 
analysis.  The Clean Water Act has an anti-degradation policy to ensure that the quality 
of our water ways only improves and does not degrade any further, 40 C.F.R. § 131.12. 

Delaware Use Designations                                                                                       
7 Del. Admin. Code § 7401-3.0 

! Public Water Supply Source  

! Industrial Water Supply  

! Primary Contact Recreation 

! Secondary Contact Recreation 

! Fish, Aquatic Life & Wildlife (includes shellfish propagation) 

! Cold Water Fish (put and take) 

! Agriculture Water Supply 

! ERES Waters (Waters of exceptional recreational or ecological 

significance) 
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The anti-degradation policy requires the maintenance and protection of the existing 
uses and water quality conditions.  

Under the Clean Water Act, Delaware must have a state anti-degradation policy 
and implement such policy through water quality management practices, 40 C.F.R. § 
131.12(a). Pursuant to Delaware regulations, 7 Del. Admin. Code § 7401-5.1, existing 
uses “shall be maintained and protected.” Additional protection is required for 
Exceptional Recreational or Ecological 
Significance Waters (ERES Waters), 7 
Del. Admin. Code § 7401-5.6.1.1. 
Furthermore, DNREC must take 
“appropriate action to cause the 
systematic control, reduction, or 
removal of existing pollution sources, 
and the diversion of new pollution 
sources, away from ERES waters,” 7 
Del. Admin. Code § 7401-5.6.1.2. 
DNREC must be mindful of this policy 
when it drafts NPDES permits for new and modified sources. 

 

MONITORING REQUIREMENTS 

All facilities are required to monitor their effluent discharges to ensure that they 
are in compliance with their permit, 40 C.F.R. § 122.41(j), 7 Del. Admin. Code § 7201-
6.40. Below is an example of standard language for monitoring requirements in a 
NPDES permit: 

“Samples and measurements taken for the purposes of monitoring shall be 
representative of the monitored activity.” . . . “[A]ll records of monitoring 
activities and results (including all original strip chart recordings for continuous 
monitoring instrumentation and calibration and maintenance records), copies of 
all reports required by this permit, and records of all data used to complete the 
application for this permit shall be retained by the permittee for three (3) years 
from the date of the sample measurement, report, or application.” 

 
REPORTING REQUIREMENTS 

Once the facility has its discharge sampling results, it must report the data to 
DNREC, 40 C.F.R. § 122.41(l); 7 Del. Admin. Code § 7201-6.16.1.2.2.3. Facilities must 
complete “Discharge Monitoring Reports,” also known as DMRs, and submit them to 

Anti-Backsliding Provision 

The Clean Water Act also contains an anti-
backsliding provision, 33 U.S.C. § 1342(o), 
which prohibits, with a few exceptions, a 
permit to have less stringent effluent 
limitations than the previous permit. 
Therefore, a facility should not be allowed 
to discharge more than it did in the past. 
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DNREC every month, as illustrated by this standard language from a NPDES permit --
“[A] properly completed DMR must be received by the following addresses within 28 
days after the end of each monthly report period . . . .” DMRs consist of the sampling 
data collected by the facility as required by its NPDES permit.  

Sometimes, facilities only have to report their effluent data, instead of meeting 
specific limitations set by their permit. However, for the effluent limitations that do 
exist, reported sampling values must be within the parameters of the facility’s permit or 
they are violating their NPDES permit, the Clean Water Act, and Delaware Regulations. 

In Delaware, DMRs are not available to the public online. Therefore, the best way 
to check on reported information is through the EPA’s Enforcement and Compliance 
History Online, or ECHO, available at: http://www.echo.epa.gov. You can search this 
database for facilities with NPDES permits. Each facility page will include information 
on the facility’s permit, location, compliance history, environmental conditions, 
pollutants, and demographic profile. You will be able to click on a permit number for 
more detailed information on the facility’s permit history, outfalls, effluent limitations, 
violations, and inspections. See Appendix pg. x for step-by-step instructions on how to 
navigate this website. 

Failure to correctly monitor and report is also a violation of the NPDES permit 
and is actionable by either DNREC or interested citizens, because they are also 
considered effluent limitations (see Key Terms and Definitions section, “Effluent 
Limitations” on page 5). Often, reporting violations accompany discharge violations, 
however, this is not always the case. Without a facility submitting its DMRs, how can a 
citizen know if that facility is exceeding its effluent limitations? 

Some courts have questioned a citizen’s ability to sue a facility on the sole basis of 
failure to report its effluent limitations as required by its NPDES permit. As we will 
discuss later in this guide, a citizen or group needs “standing” to bring suit under the 
Clean Water Act. This requires that the plaintiff show that it has been injured in some 
way by the defendant’s actions. Injury for lack of information is harder to prove. In 
Public Interest Research Group of NJ v. Magnesium Elektron, Inc., 123 F.3d 111, 124 
(3rd Cir. 1997), the federal Third Circuit Court of Appeals (which hears cases for 
Delaware, New Jersey, and Pennsylvania) left the door open for citizens to bring suit 
solely for reporting violations, stating, “we think that it is at least possible that some 
plaintiff in the future might allege a specific and concrete injury arising from a 
defendant’s failure to monitor and report its effluent discharges.”  

However, litigation is not the only way to hold facilities accountable for reporting 
violations. Citizens can also send letters to DNREC regarding the reporting violations, 
send letters to the facilities about the reporting violations, or when a facility is renewing 
its permit, include the reporting violations in a public comment. 
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HOW NPDES PERMITS GET ISSUED 

Application 

The first step for an individual who wishes to discharge from a point source in 
Delaware is to file a Permit Application. Under 7 Del. Admin. Code § 7201-6.30.1, 
notice of an individual permit application will be published in “a newspaper of general 
circulation in the county, city or town in which the discharge is located and in a daily 
newspaper of general circulation throughout the state” (the process for General permits 
is briefly discussed later in the guide). Renewal applications must be filed at least 180 
days prior to the expiration of the current permit, under 7 Del. Admin. Code § 7201-
6.50.2. 

Tentative Determination 

 When a permit application is received, the Secretary of DNREC will make a 
Tentative Determination whether to prepare a draft permit or deny the application, 7 
Del. Admin. Code § 7201-6.12. This determination will be made prior to the public 
notice of the application. Tentative determinations will be made regarding permit 
conditions, discharge or effluent limitations and standards, schedules of compliance, 
monitoring requirements, and if applicable, any special conditions, 7 Del. Admin. Code 
§§ 7201-6.12.1.1-1.5. 

 
Draft Permit and Public Comment Period 

After the Application is deemed to be complete by DNREC, and the Secretary has 
made the tentative determination to move forward, the agency creates a Draft Permit 
for the discharger. When DNREC has prepared a new draft permit — either the initial 
draft, or a draft after a major revision to the permit — it posts public notice in the same 

A Note About Renewal Permits 

Often, permits are “administratively continued” by DNREC beyond their 
expiration date. This means that if an applicant submits a complete application 
at least 180 days prior to the expiration of its current permit, its current permit 
will remain effective while DNREC reviews and issues the renewal permit, 7 Del. 
Admin Code § 7201-6.14.3.3. General Permits can also be administratively 
continued, 7 Del. Admin Code § 7201-9.2.2.7. DNREC, along with environmental 
agencies all over the country, has a backlog of renewal NPDES permit 
applications and general permits. 
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newspapers as the notice for the permit application, 7 Del. Admin. Code § 7201-6.30.1. 
This begins the 30-day public comment period under section 6.30.3 during which 
DNREC accepts written comments from the public. 

DNREC will also prepare a fact sheet for any major discharger, listing 
information about the draft permit and the “major facts and the significant factual, 
legal, methodological, and policy questions,” considered by the agency, 7 Del. Admin. 
Code § 7201- 6.18.1. The fact sheet will only be sent to the permit applicant and parties 
who request it. The notice of the draft permit will include the address and telephone 
number of the office where you can request a copy of the fact sheet, 7 Del. Admin. Code 
§ 7201-6.30.4.6. 

 If DNREC does not issue a fact sheet with the permit, it will issue a Statement of 
Basis, 7 Del. Admin. Code § 7201-6.19.1. The statement of basis will explain the 
conditions of the permit or the reasons for denying or terminating the permit, 7 Del. 
Admin. Code § 7201-6.19.2. You may also request to receive the statement of basis. 

 
Hearings  

Under 7 Del. Admin. Code § 7201-6.33.1, during the public comment period you 
and any group of persons may make a request for a public hearing. The public hearing, if 
there is one, is an opportunity to make your comments stand out by putting a face and a 
voice — ideally, several faces and voices — to your message. Public hearings are formal 

Fact Sheets 

Pursuant to 7 Del. Admin. Code § 7201-6.18.2, the Fact Sheet will include: (1) A 
brief description of the type of facility or activity being permitted; (2) A 
quantitative description of the discharge proposed by the facility; (3) A brief 
explanation of statutory and regulatory requirements on which the permit 
requirements are based; (4) An explanation of the derivation of specific effluent 
limitations and conditions; (5) A sketch or detailed description of the location of 
the discharge; (5) Reasons against requested variances or modifications; (6) A 
discussion of intake pollutants, if appropriate; (7) Description of permit 
procedures; (8) Dates of public comment period; (9) Hearing request procedures 
and any other procedures that the public may participate in; and (10) Contact 
information for additional information. 

See Appendix pg. xiv for an example of a General Permit Fact Sheet 
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and structured. These hearings give the public an opportunity to present oral and/or 
written comments for the record. 

Remember, although you have the right to request a public hearing, your request 
does not always have to be granted. DNREC is only required to hold a public hearing if 
you make a “meritorious request” for a public hearing, 7 Del. Admin. Code § 7201-
6.33.1.  A “meritorious request” is one that “exhibits a familiarity with the application 
and a reasoned statement of the permit's probable impact.” You must make your request 
in writing and state the issues that will be raised at the hearing. Therefore, you have the 
best chance of your request being granted if your request is specific and thoughtful.  Try 
to show “familiarity with the application” (this can be done by making references to 
things in the application) and discuss the “permit’s probable impact” (usually in terms 
of the adverse environmental impacts that you are concerned about). 

DNREC also has the discretion to hold a hearing if it finds “significant public 
interest,” or it feels that a hearing “might clarify one or more issues involved in the 
permit decision,” 7 Del. Admin. Code § 7201-6.33.2.  

 
Final Permit 

Finally, DNREC will take final agency action and either issue or deny the permit. 
After the comment period and public hearing, if any, the agency will make any necessary 
changes to the permit. If the changes are relatively minor, DNREC will issue a Final 
Permit. If the changes are major, the Secretary, at his or her discretion, may produce a 

second draft permit and either reopen or extend 
the comment period, 7 Del. Admin. Code § 7201-
6.35.5. Only the sections of the permit that have 
been modified or added will be up for comment, 7 
Del. Admin. Code § 7201-6.35.5. If the agency 
takes final action, comments and DNREC’s 
response to the comments will be available for 
review, as discussed below. If there is no appeal, 
this is the end of the process, and the permit goes 
into effect.  

 
Comment and Response Document 

When DNREC makes its final permit 
decision, it will also issue a Comment and 
Response Document that will respond to all of 
the comments made during the public comment 

Schedules of Compliance                                                                                       
7 Del.  Admin. Code § 7201-6.17.1 

Sometimes an agency will 
include a “schedule of 
compliance” in a permit. 
This normally provides the 
permittee with a time line in 
which to meet certain 
conditions of the permit 
when it is unable to 
immediately comply with all 
of the standards and 
limitations when the permit 
is issued. Schedules of 
compliance often require the 
permittee to send in its plan 
for compliance and reports 
of progress.   
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period, including “which provisions of the draft permit have been changed in the final 
permit, and the reason for the change, or, if the requested change is not made, the 
reason for denying the change,” 7 Del. Admin. Code § 7201-6.35.4. This document is 
available to the public along with the notice of the Final Permit, 7 Del. Admin. Code § 
7201-6.35.4. However, notice will only go to the applicant, those who submitted 
comments, and those who requested notice of the final permit decision, 7 Del. Admin. 
Code § 7201-6.36.2. So, it is important that if you did not submit a comment, you 
request notice of the permit decision. You can use the comment and response document 
to help you with appealing an agency decision, if you choose to do so.  

 
Appeals of DNREC Actions 

When DNREC makes its permit decision, you may not agree with the result and 
you may wish to appeal the decision. Your appeal may be on the facts or legal aspects of 
the permit decision, but in either case must be clear and specific.  

An adjudicatory hearing is the first step in the appeal process. Appeals of a 
decision by the Secretary, including the issuance of a final NPDES permit, are made to 
the Environmental Appeals Board (“EAB”). You must file for an appeal within twenty 
(20) days after notice of the Secretary’s decision or publication of the final permit, Del. 
Code Ann. tit. 7 § 6008(a). The EAB will then hold a public hearing, Del. Code Ann. tit. 7 
§ 6008(b). Notice of the hearing must be given at least 20 days before the hearing is 
scheduled, Del. Code Ann. tit. 29 § 10131(d). You do not have to have counsel with you 
to appear in front of the EAB, but it is recommended due to the complicated nature of 
NPDES permits, Del. Code Ann. tit. 7 § 6008(b). You may also bring in additional 
evidence in support of your appeal, Del. Code Ann. tit. 7 § 6008(b). In order to overturn 
the Secretary’s decision on a permit, you must “show that the Secretary's decision is not 
supported by the evidence on the record before the Board,” Del. Code Ann. tit. 7 § 
6008(b). This can be a hard burden to overcome.  

Filing an appeal does not mean the permit decision will be stayed, or put on hold 
– in other words, the facility can discharge according to its issued NPDES permit while 
your appeal is pending. In order to enjoin a facility from operating under a newly issued 
NPDES permit, the appellant must also apply for a stay of the permit pending the appeal 
“for good cause” to either the Secretary or the Court of Chancery, Del. Code Ann. tit. 7 § 
6008(f). In order to get an injunction, you must show “a reasonable probability of 
success on the merits and the likelihood of irreparable injury absent the injunction,” 
Formosa Plastics Corp. v. Wilson, 504 A.2d 1083, 1087 (Del. 1986). This can be another 
high bar for appellants to overcome. 
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Standing to Appeal a DNREC Action 

In order to appeal a permit decision to the EAB you must show that you have 
suffered an “injury” as a result of the decision. This is known as “standing” to appeal the 
decision. Under Del. Code Ann. tit. 7§ 6008, only persons or organizations who have 
been “substantially affected” by a permit decision may file an appeal.  In the case 
Oceanport Industries, v. Wilmington Stevedores, 636 A.2d 892 (Del. 1994), the 
Delaware Supreme Court adopted the federal standard for standing, as established by 
the Supreme Court of the United States in Assoc. of Data Processing Serv. Org., Inc. v. 
Camp, 397 U.S. 150 (1970). To prove standing, appellant must (1) show injury-in-fact, 
and (2) show that “such injury is within the zone of interest to be protected by the 
statute.” Oceanport Industries, 636 A.2d at 904; Data Processing, 397 U.S. at 153-54.  

In order to show “injury-in-fact,” appellant must meet the following three-part 
test: 

! The injury must be “(a) concrete and particularized, and (b) actual or imminent, 
not ‘conjectural’ or ‘hypothetical”;  

! The injury must be “fairly traceable” to the permit decision; and 
! “[I]t must be ‘likely’ as opposed to merely ‘speculative,’ that the injury will be 

redressed by a favorable decision” by the EAB. Lujan v. Defenders of Wildlife, 
504 U.S. 555, 560-61 (1992); Oceanport Industries, 636 A.2d at 904. 

As for the zone of interest prong of the standing test, the Delaware Supreme 
Court held that the goal of the Delaware Environmental Control statute is the 
“protection of the environment,” Oceanport Industries, 636 A.2d at 906. Therefore, so 
long as you allege an environmental injury, you will be within the zone of interest of the 
Environmental Control statute. On the other hand, Appellants motivated only by an 
economic interest, such as competition, will not fall within the zone of interest of the 
statute and will not have standing to bring an appeal of a permit.   

For organizations that are appealing a permit decision, there are a few more 
hurdles to overcome in order to show standing.  Delaware has also adopted the federal 
organizational standing test, which requires that: “1) the interests to be protected 
by the suit are germane to the organization's purpose; and 2) neither the claim asserted 
nor the relief requested requires the participation of individual members; and 3) the 
organization's members would otherwise have standing.” Oceanport Industries, 636 
A.2d at 902; Hunt v. Washington State Apple Advertising Comm'n, 432 U.S. 333, 342 
(1977). However, an organization that has “standing in its own right where it has alleged 
some injury to its own interest,” does not need to meet this organizational standing 
requirement.  Oceanport Industries, 636 A.2d at 903. 
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Appeals of EAB Decisions to Superior Court 

EAB final decisions may be appealed to the appropriate Delaware Superior Court 
by filing a petition. The Superior Court is a Delaware court of law (unlike the EAB, 
which handles administrative adjudications). Appeals to Superior Court must be filed 
within thirty days of the EAB’s decision, Del. Code Ann. tit. 7 § 6009(a). The petition 
must allege that the Secretary’s permit decision “is illegal, in whole or in part,” and must 
“specif[y] the ground of the illegality,” Del. Code Ann. tit. 7  § 6009(a). The Superior 
Court will not set aside the EAB’s decision “unless the court determines that the record 
contain no substantial evidence that would reasonably support the findings,” Del. Code 
Ann. tit. 7  § 6009(b). “Substantial evidence” requires you to show enough evidence that 
a reasonable person would find it adequate to support your conclusion. Oceanport 
Industries, v. Wilmington Stevedores, 636 A.2d at 899. 

Unlike the appeal of DNREC’s decision, the issues raised in an appeal of the 
EAB’s decision to the Superior Court are limited to those, “on the record,” which means 
only the issues that were raised before the EAB and evidence is strictly limited to the 
record made at the EAB. Also, appeal of the EAB’s decision will not automatically stay 
the EAB’s decision, which means that it will not prevent that decision from becoming 
effective pending review, Del. Code Ann. tit. 7 § 6009(c). However, you can apply to the 
EAB or the Court of Chancery to stay the action until the Superior Court has made a 
decision on the appeal, Del. Code Ann. tit. 7 § 6009(c). 
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PUBLIC PARTICIPATION 

In the first section of the Clean Water Act, Congress specifically called for the 
public to participate in the decision-making process: 

“Public participation in the development, revision, and enforcement of any 
regulation, standard, effluent limitation, plan, or program established by the 
Administrator or any State under this chapter shall be provided for, encouraged, 
and assisted by the Administrator and the States.” 33 U.S.C. § 1251(e) (emphasis 
added). 

With all of the laws, regulations, and permits regulating the quality of our water, 
government agencies are unable to fully monitor and enforce all of the activity that falls 
under the Clean Water Act. Whether citizens comment on regulations, monitor 
compliance with permit provisions, or bring suit against violating facilities, the role of 
the public is essential to the preservation and enhancement of our environment. 

Each person who seeks to participate in the decision-making process does so for 
his or her own reasons. You may want to stop or delay a permit; ensure that a permit 
meets minimum legal standards; ensure that issuance or denial of a permit is consistent 
with the department’s mission or policies; confirm that any compliance issues that the 
facility had in the past are addressed in the new permit, or any other reason that is 
important to you or your group or organization. If, in the final decision, one of those 
things does not happen in response to your initial involvement with the process, and you 
think it should have, then you may have grounds for appealing DNRECs decision.  
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OPPORTUNITIES TO PARTICIPATE  
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Permit Application 

The best time to influence a permit is when it is in its earliest stages -- after the 
application is submitted, but before DNREC issues a draft permit. Public notice of a 
completed application for an individual NPDES permit will be published in “a 
newspaper of general circulation in the county, city or town in which the discharge is 
located and in a daily newspaper of general circulation throughout the state,” 7 Del. 
Admin. Code § 7201-6.30.1. The most recent public notice can be found on DNREC’s 
website at: http://www.dnrec.delaware.gov/Lists/Public%20Notices/AllItems.aspx. 
You may also sign up for an email mailing list that will automatically send you all of the 
public notices that DNREC publishes. This is the easiest way to monitor permit 
applications, draft permits, hearings, and more. 

To sign up to receive public notices, go to: 
http://www.dnrec.delaware.gov/Pages/dnrecLists.aspx. Here you can click on “DNREC 
Public Notice” and send a blank email to the address provided. 

The public comment period does not officially begin until there is a draft permit, 
but you should begin preparing to comment when the applicant first files — it may be as 
few as 180 days from that point before the applicant will be operating under this permit. 
You may be able to request copies of applications, internal working drafts of the permit, 
prior permits to compare to the eventual draft, and other useful documents and 
information through a Freedom of Information Act Request, discussed in the How to 
Participate section of this guide. If the new permit is a general permit, there is no 
requirement of public notice until DNREC has produced a draft.  

 
Public Comment Period 

The public notice will instruct you where to send comments, and any other 
directions particular to the permit under consideration, including how to request a 
hearing, 7 Del. Admin. Code § 7201-6.30. If you have not already requested to be 
notified of permit applications, public notice can be found in state and local newspapers 
(where the discharge is located), 7 Del. Admin. Code § 7201-6.30.1. The public comment 
period will last 30 days, 7 Del. Admin. Code § 7201-§ 6.30.3. 

 If you send the Secretary a request to do so (as explained above), he or she will 
add you to a mailing list, which will allow you to receive the notices of all NPDES permit 
applications. This will save you the time and energy of constantly looking through 
newspapers and contacting DNREC to see if there have been notices published. 
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Public Hearing 

If you requested a public hearing, or sent in public comments on the draft permit, 
you will be notified of a public hearing, 7 Del. Admin. Code § 7201-6.34.1.3. If you did 
not submit any comments, or are not on the mailing list to receive public notices, be 
sure to look in the state newspapers and local newspapers in the area where the 
discharge is located for public notice of a hearing. As covered in “How NPDES Permits 
Get Issued,” public notice of the hearing will include the telephone number and address 
of the office from which you may request additional information.  

 The public hearing is a good opportunity to meet agency employees and other 
officials connected to the decision making process, and you may be able to lay the 
groundwork for future communication.  

 You can watch a video of a public hearing by clicking on the following link: 
http://pittsburghfoundation.org/node/33931. The permit in question is not a NPDES 
permit, and the hearing is located in Pennsylvania, but the process and the concerns of 
the parties are similar, and if you have never attended a public hearing this will prepare 
you for what to expect and allow you to see what works and what does not when 
presenting comments.  

 

 

 

 

 

 

 

 

 

 

 

 

 

A Note on Public Participation Concerning General 
Permits 

The above permit process is specific to individual permits. General 
permits have a slightly different process. If a general permit has 
already been issued by DNREC then the applicant must file a Notice 
of Intent to discharge (NOI) with DNREC under 7 Del. Admin. Code 
§ 7201-9.0. DNREC is not required to publish notice of the NOI for 
public review and comment, except for Concentrated Animal 
Feeding Operation (CAFO) permits.  

General permits are also only valid for five years, 7 Del. Admin. Code 
§ 7201-9.1.8.2. The law requires the permits to be up for public 
comment when a draft permit is issued, which will happen when a 
general permit is either created or renewed, 40 C.F.R. § 
122.28(a)(ii). No matter when or if public notice is required for a 
discharge under a general permit, there is very limited opportunity 
for public involvement in the renewal process (likely because the 
public is invited to participate in the initial rulemaking which 
resulted in the general permit under which renewal is sought).  
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HOW TO PARTICIPATE 

 Public participation in the NPDES permitting process is relatively 
straightforward; however truly effective participation requires at least adequate 
preparation, sufficient information, and the right stylistic choices.  

 
Finding the Facilities 

If you would like to find out if a facility in Delaware is discharging pollutants 
under a NPDES permit and all you have is the name of the facility, or the name of the 
city and the zip code, then DNREC’s Environmental Navigator tool is a quick and easy 
way to find its Permit Number and Facility Number. You can go to the main website to 
search based on the information you have: 
http://www.nav.DNREC.delaware.gov/DEN3/. With this tool you can also search by 
permit number, or even look through every NPDES permit issued by DNREC. With the 
Environmental Navigator, you are also able to search for Inspections, Violations, and 
Enforcement Actions. (See Appendix pg. vi for step-by-step instructions on how to use 
this tool). 

If you would rather get the information by telephone, you may also contact 
DNREC directly. The full contact information is available here: 
http://www.dnrec.delaware.gov/Pages/Contact.aspx. If you do not have convenient 
internet access, the contact information is also included on page 33 of this guide.  

 
Preparation  

The first step is to decide what outcome you hope to achieve. Do you hope to 
improve the permit, support issuance of the permit, have the permit denied, or some 
other outcome? Maybe you will not know your precise objective for certain until you 
familiarize yourself with the law, 7 Del. Admin. Code § 7201-6.0, and review the draft 
permit itself or a fact sheet. Before reviewing any of the permit documents, you will need 
to become familiar with the scope of the issue. This involves knowing the pertinent 
statutes and agency regulations. Create a checklist of what you hope to see in the permit. 
(See Appendix pg. xiv-xv for examples of a checklist.) Base the checklist on the 
requirements contained in the statutes and regulations you have at this point 
familiarized yourself with, as well as facts and concerns you have that are not addressed 
but that you believe DNREC should consider.  

It is also good to do some research on the facility whose permit you are 
commenting on. Is it renewing its permit? Has it had past permit violations? What 
pollutants does it discharge? Has the agency taken enforcement action against the 
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facility in the past? All of this information should be publically available under 
Delaware’s Freedom of Information Act (Del. Code Ann. tit. 29 §§ 10001 et seq). You 
should also be able to find information using the Environmental Navigator tool on 
DNREC’s website: http://www.nav.dnrec.delaware.gov/DEN3/ (See Appendix vi for a 
guide on how to use it). 

Additionally, you can gather information from the EPA ECHO database, available 
at: http://www.echo.epa.gov. This will provide you with basic information on the 
facility’s permit, location, compliance history, environmental conditions, pollutants, and 
demographic profile. You will be able to click on a permit number for more detailed 
information on the facility’s permit history, outfalls, effluent limitations, violations, and 
inspections. See Appendix pg. x for step-by-step instructions on how to use the site. 

 

HOW TO COMMENT  

Written Comments: 

The most common method of public participation is the written comment. A 
written comment to DNREC about an issue (or issues) with a permit application or draft 
permit, received during the public comment period, becomes part of the administrative 
record upon which the decision to approve or deny a permit is made. Once a comment is 
part of the record, DNREC must consider it when making its permit decision.  

Freedom of Information Act 

Under the Delaware Freedom of Information Act, also known as FOIA, (Del. 
Code Ann. tit. 29 §§ 10001 et seq) Delaware citizens can request access to 
public documents. Citizens can submit a formal FOIA request in writing, 
either through a letter, email, or online form, Del. Code Ann. tit. 29 § 10003. 

You can use this tool to review previous NPDES permits, DMRs, or any other 
public documents related to a particular facility. This can help you 
understand more about a facility and will give you information to help you 
write an effective comment. 

You can also request that any fees be waived, however, DNREC does not 
have a formal fee waiver policy. 

For more information about DNREC’s FOIA procedure go to: 
http://www.dnrec.delaware.gov/wr/information/Pages/DWR-FOIA.aspx. 
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Most of the major steps in preparing written comments should be followed even 
if your ultimate goal is to submit a verbal comment. You will need the same information 
as you would for a written comment and you should present it in the same clear and 
easy-to-understand manner so that the reader understands the issues you want 
addressed, and what you think the best method is to address them.  

 Written comments are made to DNREC Office listed in the public notice. This 
notice will appear in the state and local newspapers and in your email if you have signed 
up to receive such notices.  

Another simple way to provide a written comment is to join forces with a local 
organization. If the group is already planning to comment, then you can join in on its 
comment, and there may be a spot for you to add a note to go with the main comment. If 
the group is not planning to comment, you may be able to interest them if you have 
some information to present, particularly if the group is local to the facility. 

 
Verbal Comments: 

 If DNREC concludes that there is significant public interest in a permit — either 
on its own, or after petitioning by the public — there will be a public hearing on the 
issues. At this hearing, members of the public may make brief comments that will 
become part of the administrative record and must be responded to by DNREC before it 
takes final action. It is most effective to use verbal commenting as a supplement to 
written comment, and it is not much more effort since the preparation for each is 
essentially identical.  

You will see the call for requests or petitions for public hearings in the notice of 
the Draft Permit, where you will also see notice of any public hearing. A great place to 
look for events such as public hearings is the Delaware Public Meeting Calendar, located 
online here: https://egov.delaware.gov/pmc/. You can search by keyword, list by 
agency, or see a week long view. You can click on the events to see more information. 
See Appendix pg. v for how to use the calendar. 

 DNREC has published public hearing guidelines on its website, which will fully 
explain the public hearing process. You can find the guidelines at: 
http://www.DNREC.delaware.gov/Admin/publichearings/Pages/default.aspx. 

For specific information on how to best make your written and verbal comments, 
see the Effective Participation section, below. 
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 Attorney’s Fees 

    Delaware law does not have a 
provision which awards reasonable 
attorneys’ fees to the winner of a 
law suit brought under state law.  

    However, most often you will 
bring suit under the Clean Water 
Act, which has the Citizen Suit 
provision. Under the Clean Water 
Act, 33 U.S.C. § 1365(d) allows for 
reasonable attorney’s fees. 

Follow Up 

 After you have submitted your comment you can take several steps to ensure that 
your voice is heard by the agency. First, review other people’s comments (if possible) 
and submit additional comments if you have discovered more information or evidence 
to back up your original comments. If you made comments at a public hearing, send in 
written comments outlining what you said at the hearing. If you are an organization, 
make your comment publically available and issue a press release. Encourage others to 
submit comments, as well. The more people voicing an opinion, the more likely the 
agency will take it seriously when making its permit decision. Finally, once the comment 
period has ended, obtain a copy of DNREC’s response to public comments. This 
document can be useful for future comments or when appealing a permit decision. As 
mentioned earlier in this guide, the comment and response document is noticed with 
the Final Permit and available to the public by request.  

  
APPEALS 

DNREC made a final permit decision and you are not happy with it – so you want 
to appeal. If you have not done so already, you should seek legal counsel for an appeal of 
a permit. Although legal representation is not required for an individual at this stage, 
Del. Code Ann. tit. 29 § 6008(b), the appeals process is complex and some parts of the 
process require specialized experience in order to do them correctly (and some must be 
done correctly the first time). Not only will an experienced lawyer know more about how 
to navigate the appeals procedure, but she will also have a better chance of spotting 
issues for your appeal. Public interest attorneys are often willing and able to take on 
these types of cases at no charge and can sometimes receive attorney’s fees if you win 
the case. 

 
CITIZEN SUIT 

The Clean Water Act also contains a 
very important provision: the Citizen Suit, 
33 U.S.C. § 1365. While this topic is beyond 
the scope of this guide, it is important to 
know the basics. The Citizen Suit provision 
allows a person to bring suit against anyone 
who discharges pollutants in violation of his 
or her permit or without a permit at all. An 
individual can also bring suit against the 
EPA or state administrator who has failed 
to perform a non-discretionary act. So long 
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as you have a cognizable interest in the illegal discharge or failure to act, you can bring 
suit to ensure compliance with the law. Citizens can monitor permits and facilities to be 
sure that they are complying with the Clean Water Act and parallel state laws. Once you 
learn about the permit process and what must be in a permit, monitoring permits that 
are of interest to you becomes a simple task that just requires time. Although bringing 
legal action can involve knowledge beyond that of a typical individual or organization, 
there are several organizations that can help guide you through the process or find an 
attorney to represent you, including the Environmental and Natural Resources Law 
Clinic at the Delaware Law School and the Mid-Atlantic Environmental Law Center.  

 
 

EFFECTIVE PARTICIPATION 

 Participation is good, but effective participation is even better. Below are some 
strategies for making sure your participation is successful. 

 
Contact the DNREC Office 

Individuals at DNREC main office can help answer your trickier questions and 
may be able to tell you the status of permit applications or draft permits before you 
would otherwise know about them. This can be important to your cause, because the 
best time to influence any agency document is before the draft permit is written. The 
office may also be able to put you on a notification list, so that you will get updated 
information without having to search for it.  See below for contact information: 

 

Have a Direct Influence on the Permit 
 
The most common method for influencing a NPDES permit is submission of a 

comment, written or verbal, during the public comment period. We covered the process 
for doing this above in the How to Comment section. No matter what else you choose 

DNREC OFFICE                                            
Division of Water 

 
89 Kings Highway 
Dover, DE 19901 

General: (302) 739-9950 

Stormwater Discharge Permits: (302) 739-9946 
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to do, you should submit a written comment. The preparation of a written comment 
includes the steps you should take to prepare for any other type of involvement, and 
written comments must be considered by the agency.  

The second method is to get involved in the formulation of a draft permit before 
it becomes public. This will require the most extensive and difficult preparation because, 
although this requires essentially the same preparation as submitting a written 
comment, you will need to have, or quickly acquire, significant knowledge of the issues 
and laws involved to comment effectively at this stage. However, as soon as you are 
notified of a permit application, you can prepare comments for the draft permit and 
submit to DNREC, even without knowing whether a draft permit is in the works. 
Although DNREC is not required to consider it, it gets your position to the agency before 
a draft permit is issued. 

 
Make Sure Your Comment Is Heard by the Agency 

 Coordinate your comments with others to make sure your message is heard, and 
given the appropriate weight. Contact people and groups who share your concerns, 
including businesses and other government agencies whose comments are hard for 
DNREC to ignore. Groups often have greater knowledge of the issues and can bring 
credibility to your comments. The easiest and most certain way to make sure your 
comment is considered is to join forces with a local group or organization that shares 
your concern. Groups often choose to petition for signatures for its written comments, 
petition for a public hearing, or arrange for its members to speak at public hearings.  

Often, groups have greater resources and expertise to understand the issues and 
determine effective tactics. You can do something as simple as adding your name to the 
group’s comment, or you can get involved by volunteering your time. An alphabetical list 
of links to Delaware environmental organizations is available here: http://www.eco-
usa.net/orgs/de.shtml.  

 Additionally, no matter what form your input takes, always be firm, respectful, 
and dignified. The person who reads or hears your comment will not be able to do 
anything — and will not want to do anything — with a comment that is accusatory, 
unclear, or off-topic. This is a chance for you to help make the rules, and your input is 
likely to be disregarded if it comes across as hostile.  

Compose an Effective Written Comment 

 Just as you should take a strategic approach to your involvement in the 
permitting process, you should take a strategic approach to composing your written 
comment. The preparation of your written comment should form the basis for any other 
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input you make, for instance any verbal comment you make should cover the same 
points as your written comment.  

Follow these steps as you prepare to compose your comment: 

First, decide what outcome you want from your comment. What would you like 
to have happen as a result? Do you want the permit denied, approved, or added to in 
some way, or is there some other outcome you seek? Two important pitfalls to avoid at 
this stage are composing a comment in the form of a question and composing a 
comment that is not grounded in any legal requirement of the permit or the permitting 
process.  

A comment in the form of a question is something similar to the following:  

 

 

 
Even if this question is valid, the purpose of the public comment period is not to answer 
the public’s questions (if you do have a question, contact DNREC prior to sending in 
your comment) and a question will not impact a final permit. Even if you are correct, 
and DNREC should have considered “X” factor in drafting the permit, the agency will 
not do the work of turning your question into the critique you intend it to be. As a result 
your comment will not be given much weight and an important observation may be lost 
in the process. What you want to say instead, if applicable, is the following: 
 
 

 
 
This type of comment connects DNREC’s failure to consider a specific factor to a 
particular legal requirement that DNREC consider such a factor. A comment that is not 
grounded in any legal basis will not be seen as pertinent by the reader, and will not 
effectively persuade the reader that anything about the permit or the permitting process 
followed — or whatever the issue you wanted to make clear happened to be — should (or 
should not) be reconsidered.  

Take the following comment:  

 

 

“Why did DNREC not consider the impact of the facility on ‘X’ when 
drafting the permit?” 

“DNREC is required to consider the impact of the facility on ‘X’ because 
‘Y’ law says it must.” 

“The permit should not be granted because I live downstream from 
the facility and I do not want it there.” 
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A comment such as this one may well be factual and very likely influences your decision 
to comment. However, if you think DNREC has done something particularly right that 
should not be changed, or has done something wrong that should, then your comment 
will have to be designed to make it clear precisely what you mean.  

Whatever we might wish it to be, the job of DNREC in drafting, granting, and 
denying NPDES permits is to follow the existing laws and regulations. Therefore, to be 
effective your comments will need to clearly tie what you would like to see happen to the 
permit to some requirement that has a basis in law. Similarly, your comment will be 
more persuasive when it is supported with evidence, whether scientific, or more simply, 
your recorded observations. 

Here is a better way to communicate your concern: 

 

 

 

 

 

 
As an added benefit, if you are correct and DNREC does not follow the legal 
requirement, it can be the basis for the EAB overturning DNREC’s permit decision on 
appeal.  

Second, consider coordinating your comment with a local organization that 
shares your concern and seeks an outcome similar to yours. An alphabetical list of links 
to Delaware environmental organizations is available here: http://www.eco-
usa.net/orgs/de.shtml. 

 Third, create a checklist of things you would like to see in the permit. See 
Appendix pg. xiv-xv for examples. This will be a reflection of what you want the outcome 
to be. If you want the permit denied, your checklist will be the things in the draft permit 
you think violate the law or make approval a bad idea. If you want the draft permit 
altered, your checklist will be the sections for which you propose changes, or sections 
you wish to add.  

 

 

 

“The permit should not be issued because the water into which the 
facility will discharge under the permit has been designated an ERES 

water and the impacts this facility’s permit would have on water quality 
would violate the requirements of 7 Del. Admin. Code § 7401-5.1 by 
providing for discharge limitations that would fail to maintain and 

protect the existing quality of the receiving waters.” 
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When you are ready to compose your comment, follow these guidelines: 

" Be concise, clear, and convincing. The person reading your comments will 
be busy, and will not want to make changes to the draft. If your comment 
is too long, or it is difficult to understand, it is less likely to achieve the 
outcome you want. Think of the rest of these guidelines as tools to help 
you be concise, clear, and convincing.  
 

" Stick to your strongest points, and make the stronger of those first. It will 
not serve your strategic purpose to suggest every correction that occurs to 
you. Don’t lose the impact of your main point by overloading your 
comment with suggestions that do not support it.  
 

" Be specific. If you are not specific, your comments will not be clear and 
your reader will not know how to make the changes you want. Use real-
world examples if you can and hypothetical examples if you need to.  

 Providing suggested language in your written comment is ideal. Your ideas are far 
more likely to become reality if you make it as clear and easy as possible for the permit 
authors to understand and implement them. In this case DNREC can tell exactly what 
you want because you have provided it with precisely what you would like to see as the 
final result. If you provide suggested language—and your entire comment is concise and 
convincing—you stand a good chance of influencing the agency’s final decision on the 
permit. 

 Along with your suggestions for changes, identify sections of the permit you 
particularly like, if at all possible. DNREC may well contemplate changes you do not 
want and your support for those sections may make a difference. Finally, and perhaps 
obviously, it never hurts to let someone know you appreciate his or her work.  

 
Make an Effective Verbal Comment 

Verbal comments are made at public hearings. These hearings are held if one is 
requested or if DNREC determines that there is “significant public interest” or if a 
hearing “might clarify one or more issues involved in the permit decision,” 7 Del. 
Admin. Code § 7201-6.33.2. There is no clarification as to what is considered “significant 
public interest,” but local organizations may circulate a petition to gather signatures to 
show DNREC that there is public interest in the permit decision. If you organize your 
own petition, make sure the signatures you collect accompany your written comment 
and that everything is sent to the correct DNREC office by the deadline.
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Here are some tips for making an effective verbal comment: 

" Verbal comments are most effective 
when they are made in conjunction 
with a written comment, and when 
they are made in conjunction with a 
group, organization, or a number of 
fellow commenters. 
 

" Practice reciting your comment out 
loud before the day of the meeting. 
Do not read directly from a script if 
you can manage it; instead, use 
notecards to remind you of key 
facts and to mark where you are.  

 
" Bring a copy of your full comment 

with you to share with officials and 
to enter into the record.  
 

" Be sure to stay within the time limit 
given. (Tip: 1 minute = 140-160 
words). 

" Address all of your remarks to “the 
Chair,” who is the man or woman 
who leads the hearing.  
 

" Bring photos or other visual aids, 
such as a stack of petition cards or 
pictures of the polluting facility. 
 

" At the meeting, introduce yourself 
to people and write down their 
names. This will help you figure out 
whom to follow up with later, and it 
will help the people hearing your 
comment remember it.  
 

" Include your name and contact 
information, but remember that 
your comment will become a public 
document.

 

Before you speak at a public hearing, you should compose your comment.  

First, compose a written comment by following the guidelines for written comments 
above. The preparation for each type of comment is the same, and the steps are 
necessary for you to compose a comment that gets the attention and results you want.   

Second, pick one to three key points from your written comment to make up your 
verbal comment. Limiting what goes into your verbal comment allows you to fully 
explain the points you include, and fit those points into the few minutes you are given to 
make them.    
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Following Up On Your Submitted Comment 

 If you want to continue participating in the process after you have made your 
comments, even after the close of the official comment period, there are a few ways to do 
so, some of which we have discussed earlier in the guide. 

 After you review the comments of others, you may submit an additional comment 
that responds directly to the points of the other commenters. These other comments 
may also alert you to another point or additional facts you would like to include in the 
record. Follow the same procedure as you would for any other comment. If it is after the 
comment period your new comment may or may not be included in the record, but it is 
not a useless exercise.  

 If you only made verbal comments, you should send a written copy of your 
comment, along with a letter requesting inclusion in the administrative record, to the 
appropriate DNREC office.  

 You may also rally support and get publicity for your position independent of the 
administrative process. Involve local groups, businesses, organizations, fellow citizens, 
and legislators at any level that represent you. If you are an organization, make your 
comment publically available and issue a press release. 

 
CONCLUSION 

           We hope that this guide has been able to help you navigate the Delaware NPDES 
permitting process. Public participation in this process is vital to its success. The 
Appendix that follows this guide gives you additional information on how to review a 
NPDES permit and how to use several state and federal websites to find information on 
NPDES permits, as well as sample permit documents to help you familiarize yourself 
prior to getting involved in the permitting process.

Extra Tips for an Effective Verbal Comment 

1. Only speak to what you are an expert on (law, health, family, social justice, etc.). 
 
2. Be engaged, smile, say thank you. 
 
3. If you are preparing robust comments to an agency, establish a relationship 
with them. Speak with the agency before giving your comments to find out what 
they are looking for, what they need help with, or to discuss ideas you have that 
they may not have thought of. 
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The following documents include original material developed by the Mid-Atlantic 
Environmental Law Center, as well as permit documents procured under the 

Delaware Freedom of Information Act (29 Del. C. ch. 100, et seq.). Some information 
from the public documents has been redacted to retain privacy for the permit holders. 

All sources and non-original material are accompanied by a citation. 
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 HOW TO USE 
DELAWARE PUBLIC MEETING CALENDAR 

 
FIRST, use your computer’s web browser to visit: https://egov.delaware.gov/pmc/ 

 

 
 
 

SECOND, click on “List by Agency” to see all of DNREC’s upcoming public meetings 
and/or hearings. 
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HOW TO USE 
ENVIRONMENTAL NAVIGATOR 

 

FIRST, use your computer’s web brower to visit: 
http://www.nav.dnrec.delaware.gov/DEN3/ 

Note: you can also get to this webpage by going to 
http://www.dnrec.delaware.gov/Pages/Portal.aspx (DNREC’s home page) and on the 
left hand side, under Services click on “Environmental Navigator”. 
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http://www.nav.dnrec.delaware.gov/DEN3/
http://www.dnrec.delaware.gov/Pages/Portal.aspx


THEN, depending on what information you already you, you can click on the applicable 
searches on the left hand column, under “Navigation.”  
 
For example, if you have the Facility Name, click on Search Facilities, which will bring 
you to the page below: 
 

 
 
 
You can also search by Permit information by clicking on Search Permits: 
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ALSO, you can search for Inspections, Violations, and Enforcement actions, for 
example: 

 

 

FINALLY, if you want to look at all of the facilities with NPDES permits, click ok 
Search Program and in the “Program” drop menu, go to Wastewater (NPDES): 
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A Facility’s page will look like this: 
 

 

 
 
 
 
 
 
 
 

 
 

 Under “Details” you can gather 
additional information on the facility 
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HOW TO USE 
EPA’S ECHO DATABASE 

 

The EPA’s Enforcement and Compliance History Online [“ECHO”] database is, like the 
DNREC’s  Environmental Navigator is a way to find facilities with permits using an 
internet based search tool. 

FIRST, point your computer’s browser to the ECHO main page using this web address: 
http://echo.epa.gov/?redirect=echo  

 

NOTE: if you need detailed assistance using the ECHO site, click on the word 
“Tutorial” directly under the “Quick Search” field. That will take you to a page with a 
video demonstration of how to use the ECHO site. There are also links to further 
assistance with the site to the right of the screen (http://echo.epa.gov/help/tutorials) 

You may find the 
tutorial video helpful 
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NEXT, if you know the city, state, or zip code of the area where you wish to find a 
permitted facility, you may enter that information in the field under “Quick Search” near 
the center of your screen, and click 
“search.”  

OR, you can click on “Explore 
Facilities”. In order to search for 
NPDES permits, you click on Water 
underneath “Evaluate Compliance”.  

This will bring you to a page where you 
can input various information about 
the type of permit you are looking for, 
the geographic location of a permit, 
permits with violations, and facilities 
discharging specific pollutants. 
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The best part about searching this way is that you can include a wide range of 
information into your search and you can search through the NPDES permits in an 
entire state, community, or even watershed. 

ONCE you submit a search, you will see a screen like this: 

 

Here is it zoomed into the facilities: 

 

As you can see in the screenshot above, the Delaware City Refining Company operates 
under an NPDES Permit. Clicking on the Facility name brings you to a the “Detailed 
Facility Report”:  
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Each facility page will include information on the facility’s permit, location, compliance 
history, environmental conditions, pollutants, and demographic profile. You will be able 
to click on a permit number for more detailed information on the facility’s permit 
history, outfalls, effluent limitations, violations, and inspections. 
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CHECKLIST FOR INDIVIDUAL NPDES PERMITS 
! If the permit is a renewal permit, compare the draft permit to the old permit. 

 
o Are there any changes? If so, each change needs to have a reason why. 

Assess the reasoning given for each change. 
o Is there an increase of effluent limitations, a forgiveness period or a 

reduction in reporting or monitoring? If there is backsliding, it is illegal 
and should be addressed. 

o Read the fine print and all the clauses carefully, there may be hints of back 
sliding, variances or adjustments after a period of time. 
 

! Is the facility new or is the facility increasing its capacity? 
 

! Are the limits technology based or water quality based? If the receiving stream is 
on the 303(d) list or has a TMDL, water quality based limits are important in 
maintaining water quality. 

 
! Are the effluent limitations stringent enough to protect the receiving water? 

 
! What is the frequency of sampling for effluents? 

 
o What kind of discharge is coming from the facility? 
o Is the discharge affected by rain events? 
o Is the frequency of sampling often enough to record important events, 

such as rain events? 
 

! What type of facility is it? Does it have all the parameters listed that should be 
listed? 

 
! Are there parameters that are "measure only"? If so, there needs to be a reason 

why and a time frame as to when limits will be set. 
 
! What is the discharge flow rate of the facility compared to the flow rate of the 

receiving stream? Make sure that the receiving stream flow rate is up to date and 
accurate. 

 
! Review the toxicity testing of the effluents. Is there something that stands out? 

 
! Do a compliance review: Review the most recent Discharge Monitoring Reports 

to see if there are any violations or errors in the reporting, and inspection reports 
to see if there is a repetitive error or issue that could be addressed in the permit. 
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CHECKLIST FOR GENERAL NPDES PERMITS 
 

! Is the general permit over five years old? If so, the general permit must be 
renewed 
 

o The DNREC is required to renew general permits every five years. 
o Write to the DNREC to encourage the agency to renew the general permit. 
o If the DNREC is unresponsive, you can bring an action. 

 
! Is there a public notice requirement when a facility issued a Notice of Intent for a 

general permit? 
 

o Public Notice of an application in a newspaper in the affected area/state 
 

! Are the effluent limitations stringent enough to protect the receiving water? 
 

! What is the frequency of sampling for effluents? 
 

o What kind of discharge is coming from the facility? 
o Is the discharge affected by rain events? 
o Is the frequency of sampling often enough to record important events, 

such as rain events? 
 

! What type of facility is it? Does it have all the parameters listed that should be 
listed? 
 

! Are there parameters that are "measure only"? If so, there needs to be a reason 
why and a time frame as to when limits will be set. 
 

! Review the toxicity testing of the effluents. Is there something that stands out 



!
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Below is a comprehensive checklist for reviewing Notice of Intents for General 
NPDES permits for CAFOs. Every facility that is required to obtain a general 
permit must submit an NOI before discharging or before the expiration of its 
current permit. Once a draft permit is released, the public has 30 days to submit 
its comments. If any of these requirements are not met, you have grounds to 
challenge the issuance of a permit.  
 

 
Public Notice: 

 
Every time an applicant submits a Notice of Intent to discharge under the 
General NPDES permit for CAFOs, the Delaware Department of Natural 
Resources and Environmental Control (DNREC) must publish public notice of 
the NOI. Here are the requirements for public notice taken from 7 Del. Admin. 
Code 7201-9.5.8.2.1: 
 
Location of Public Notice 
 

! On the State of Delaware website; 
! In a newspaper of general circulation in the county, city or town in 

which the facility is located; and 
! In a daily newspaper of general circulation throughout the state. 

 
Contents of Public Notice (in accordance with 7 Del. Code § 6004(b)) 
 

! Name and address of the owner/operator and the name of the 
facility submitting the NOI; 

! A brief description of the facility described in the NOI; 
! The type of discharge, the name of the receiving water and general 

description of the location of each discharge point indicating 
whether such discharge is new or existing; 

! A statement indicating the Secretary's intent to issue a permit for 
the discharges described in the NOI; 

! A brief description of the procedures by which the public may 
participate in the final permit decision, including: 

o The timeframe for providing comments 
o A description of the procedure for requesting a hearing or if 

the Secretary has determined to hold a public hearing, the 
date and time for such hearing; and  

 
NOTICE OF INTENT CHECKIST 

GENERAL NPDES PERMIT 
Large and Medium CAFO Poultry Operations Without Land Application 
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o The location at which the NOI, nutrient management plan or 
animal waste management plan, and terms of the permit 
may be inspected;  

! Address and phone number of the Department office at which 
interested persons may obtain further information. 

 
 

Notice of Intent  
 
A Notice of Intent is submitted by each facility in order to covered by a general 
permit. Below is a list of the requirements for the Notice of Intent NOI. The 
Federal and State regulations have been combined here to include all of the 
requirements under both federal and state law. The State and Federal 
Requirements below can be found at 7 Del. Admin. Code § 9.5.4.4 and 40 C.F.R. § 
122.21(i)(1). 
 
Procedure for NOI 
 

! Complete; and  
o Contain all of the required information (listed below) 

! Timely 
o Submitted prior to discharging; or 
o Submitted at least 180 days prior to the facility’s current 

NPDES permit’s expiration date 
 

Contents of NOI 
 

! Trade name of the facility, including the type of business 
(corporation, sole proprietorship, partnership, etc.); 

! Name of owner/operator; 
! Facility location and mailing addresses; 
! Emergency address or description of the location of the facility 

including the closest road name intersection; 
! Latitude and longitude of the production area; 
! A topographic map of the geographic area in which the facility is 

located showing the specific location of the production area; 
! Number and type of animals 
! Housed in open confinement or housed under roof;  
! Type of containment and storage and total capacity for manure, 

litter, and process wastewater storage; 
! Estimated amounts of manure, litter, and process wastewater 

generated per year; 
! Estimated amounts of manure, litter and process wastewater 

transferred to other persons per year (transferred off-site); 
! Animal mortality system used; and 
! A nutrient management plan or animal waste plan that satisfies 

state and federal requirements (see below). 
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Nutrient Management Plan 
 
A Nutrient Management Plan (NMP) is required to be submitted with all NOIs. A 
NMP is “a plan written by a certified nutrient consultant in accordance with State 
Technical Standards to manage the amount, placement, timing and application of 
nutrients in order to reduce nutrient loss or runoff and to maintain the 
productivity of soil when growing agricultural commodities and turf grass.” 7 Del. 
Admin. Code  § 7201-9.5.2.1. The State Technical Standards can be found at 
http://dda.delaware.gov/nutrients/NM_TechStandards.shtml.  
 
Contents of NMP (Requirements taken from 7 Del. Admin. Code § 7201-9.5.5) 
 
Plan Identification: 
 

! Owner and operator name, owner and operator mailing address, 
county road number or name, telephone number and watershed 
designation of operation; 

! The trade name of the facility, type of business (corporation, sole 
proprietorship, partnership, etc), mailing address, contact 
information for, but not limited to the owner and operator, and 
emergency address or location description to include the closest 
road name intersection of the facility; 

! Nutrient consultant's name, company, address and telephone 
number, and certification number; 

! Date of plan and duration of animal waste or nutrient management 
plan. 

! Total acres owned, licensed, or leased by the owner and operator 
represented in the nutrient management plans or animal waste 
management plan and a brief description of agricultural 
commodities produced within the facility; and 

! Certification statement signed by the owner or operator stating the 
owner and operator shall implement the nutrient management or 
animal waste management plan. 

 
Field maps or aerial photographs: 
 

! Individual field identification and boundaries for all owned, 
licensed or leased fields under control of the owner/ operator; 

! A copy of soil survey map showing all soil types on each field or the 
soil texture identification of all pertinent soils; 

! The location of all surface waters including drainage ditches, 
streams, ponds, etc; 

! Irrigation systems where applicable; and 
! Latitude and longitude of the production area. 
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Crop and Nutrient Information: 
 

! The total number and type of animals, annual quantity estimate of 
manure and litter generation and storage methods; 

! Description and method of temporary outside locations of manure; 
! Total acres owned, licensed or leased by the owner or operator 

subject to the animal waste management plan or nutrient 
management plan and summary of needed nutrients; 

! Realistic yield goal in accordance with State Technical Standards; 
! Soil test results using protocols established in the State Technical 

Standards; 
! Current and planned crop rotation. 

 
Best Management Practices (BMPs):  
 

! Overall manure balance budget that clearly identifies available 
manure, intended manure use, manure storage capacity, and excess 
manure; 

o Identify the intended use to include, but not limited to 
exportation, or other described uses in accordance with 
State Technical Standards; 

! Description of manure storage capacity and general schedule or 
timeframe when manure is removed or transported to a temporary 
field staging, exportation or other uses to include but not be limited 
to: 

o Management practices to prevent manure storage, collection, 
and conveyance systems from leaking pollutants to Waters of 
the State. 

o For liquid storage: storage shall be managed to prevent a 
discharge of pollutants and must include a calendar plan for 
liquid and sediment removal, with a freeboard action level of 
not less than one foot, with a depth marker; 

For solid storage: permanent and temporary storage shall be 
managed to prevent a discharge of pollutants and be consistent with 
State Technical Standards; 

o Emergency actions for spills and catastrophic events for 
liquid storage systems to include the volume of water 
generated and collected by a 25-year, 24-hour rainfall event; 

o Description of the adequate storage methods for manure, 
litter and process wastewater, and proper operation and 
maintenance of the storage facilities in accordance with State 
Technical Standards; 

! Description and action plan to divert or segregate all clean water as 
appropriate from the production area and for collecting all water 
coming in contact with the production area in accordance with 
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State Technical Standards to include but not limited to the 
following categories: 

o Approved methods in accordance with State Technical 
Standards to prevent direct contact between animals and 
Waters of the State; and 

o Approved methods in accordance with State Technical 
Standards to prevent runoff from coming into contact with 
manure, litter, or process wastewater; 

! Detailed animal mortality plan including the following contents: 
o A statement acknowledging that burial of dead animals is 

prohibited; 
o A description of the methods and procedures for daily 

handling and disposal of dead animals in a manner to 
prevent contamination of Waters of the State. Methods must 
be strictly prohibited in liquid manure, storm water, or 
process wastewater storage or treatment areas; and 

o The methods and procedures for handling catastrophic 
mortalities in accordance with State Technical Standards; 

! Conservation practices to control nutrient loss sufficient to 
minimize the discharge of pollutants to Waters of the State (in 
accordance with State Technical Standards); and 

! Chemicals and other contaminants handled on-site shall not be 
disposed of in any manure, litter, process wastewater, or storm 
water storage or treatment system 

 
 
Additional Federal Requirements (Requirements taken from 40 C.F.R. § 
122.42(e)(1)-(6)) 
 
Federal regulations identify the following criteria as ways to assess NMPs. If 
these criteria are not met, there are grounds to challenge the issuance of a general 
permit. 
 

! Ensure adequate storage of manure, litter, and process wastewater, 
including procedures to ensure proper operation and maintenance 
of the storage facilities; 

! Ensure proper management of mortalities (i.e., dead animals) to 
ensure that they are not disposed of in a liquid manure, storm 
water, or process wastewater storage or treatment system that is 
not specifically designed to treat animal mortalities; 

! Ensure that clean water will be diverted from the production area? 
! Prevents confined animals from coming into direct contact with 

waters of the United States; 
! Ensure chemicals and other contaminants handled on-site are 

disposed of in any manure, litter, process wastewater, or storm 
water storage or treatment system that are specifically designed to 
treat such chemicals and other contaminants; 
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! Ensure site-specific conservation practices to be implemented, 
including as appropriate buffers or equivalent practices, to control 
runoff of pollutants to waters of the United States appropriate; 

! Identify protocols for appropriate testing of manure, litter, process 
wastewater, and soil; and  

! Identify records that will be maintained to document the 
implementation and management of the minimum elements 
required. 

 
For additional information on Concentrated Animal Feeding Operations and 
Nutrient Management Planning, see the Environmental Protection Agency’s 
NPDES Permit Writers’ Manual for CAFOs available at 
http://cfpub.epa.gov/npdes/docs.cfm?program_id=0&view=allnpdes&sort=nam
e&amount=some&strtrow=1277 
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SAMPLE  
GENERAL PERMIT 

FACT SHEET!



 

  Public Notice Date: O ctober 28, 2015  

  
Surface Water Discharges Section Telephone:  (302) 739-9946 
 Fax:  (302) 739-8369 

 
FACT SHEET 

 
NPDES CAFO GENERAL PERMIT 

LARGE AND MEDIUM POULTRY OPERATIONS 
WITHOUT LAND APPLICATION 

 
NPDES CAFO Permit No. DE 5000N/11 

 
elaware that Discharge to Waters of the State shall 

have a NPDES CAFO discharge permit issued by DNREC under both State and Federal 
permitting authority. 

 
 
Total Maximum Daily Loads 

 
Permit requirements are consistent with existing and applicable Total Maximum Daily Loads 
(TMDLs) for impaired water bodies. The permittee shall continue to implement all BMPs currently in 

permit. The Department may require additional BM
transport to waters of the state as a requirement of this permit.  For Large and Medium Poultry 

Watershed Implementation Plan (WIP) as specific production area practices to meet Agricultural 
Waste Load Allocations (WLAs).  Such BMPs may include, but are not limited to: Nutrient 
Management Compliance; Soil Conservation and Water Quality Plans; Heavy Use Poultry Area 
Pads; Livestock Waste Structures; Manure Relocation; Poultry Waste Structures; Mortality 
Composters; Streamside Grass Buffers; Streamside Forest Buffers; Wetland Restoration, and; 
Shoreline Erosion Control. 
 
Statutory and Regulatory Basis 
 
Section 402 of the federal Clean Water Act, as amended, and Title 7, Delaware Code, Chapter 60, 
Section 6003, provide the statutory authority for permit issuance.  Federal and state regulations 
promulgated pursuant to these statutes form the regulatory basis for permit issuance.  Each CAFO 
must operate pursuant to the permit and must meet or exceed all standards and guidelines in the 

s Regulations Governing the Control of Water Pollution, Section 9.5 (CAFO Regulations); 
the Delaware Nutrient Management Regulations, the Delaware Nutrient Management Law, and each 
facilities individualized Animal Waste Management Plan (AWMP) or Nutrient Management Plan 
(NMP).  Each facility must operate pursuant to the permit and must meet or exceed all standards and 
guidelines in accordance with the Animal Waste Management Plan as well as any future revisions of 
its Animal Waste Management Plan or Nutrient Management Plan (NMP) and Delaware  State 
Technical Standards. 
 
Notice of Intent (NOI) 
 
The Notice of Intent (NOI) submitted by individual CAFOs for consideration of coverage under the 
General CAFO NPDES permit will be considered incomplete until an Animal Waste Management 
Plan (AWMP) and/or Nutrient Management Plan (NMP) is submitted to the Delaware Department of 
Agriculture (DDA). 
 
Implementation and Enforcement of this General NPDES CAFO Permit  
 
In the State of Delaware, the NPDES CAFO program is implemented and overseen jointly by the 
Department of Natural Resources and Environmental Control (DNREC) and the Delaware 
Department of Agriculture (DDA), with the cooperation of the Nutrient Management Commission.  
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The U.S. Environmental Protection Agency (EPA) has delegated the legal authority to implement the 
NPDES permit program under the Clean Water Act in the State of Delaware to the DNREC, which 
serves as the lead agency for coordination with the EPA.  The DDA is the primary initial point of 
contact with the regulated community: conducting inspections, collecting necessary documents, and 
reviewing Nutrient and Animal Waste Management Plans.  The DDA, with the assistance and 
concurrence of the DNREC, has developed this permit to meet all necessary requirements. The 
DNREC, with the assistance of the DDA, will issue this final permit. The Nutrient Management 
Commission oversees the Nutrient Management Law and Regulations which governs the content of 
the Nutrient and Animal Waste Management Plans, which are an integral component of the CAFO 
program. 
 
The DDA will be responsible for conducting inspections of farms covered under this permit to ensure 
compliance with its requirements. The DNREC retains its inspection authority.  The DDA will take the 
lead in developing and implementing voluntary compliance strategies to bring an operation into 
compliance when needed.  The DNREC will take the lead in developing and implementing 
compulsory compliance strategies to bring operations into compliance when voluntary measures 
have not been successful.  The DDA will assist the DNREC in its enforcement activities and may act 

 an enforcement action, should the DDA unsuccessfully 
resolve an enforcement issue. 
 
Description of Discharge 
 
Discharges in the form of manure, litter or process wastewater are permitted, provided that each 
facility operates its CAFO in accordance with Part I.C. of the attached permit which defines all 
applicable Effluent Limitations.   
 
Duration of NPDES CAFO Permit 
 
DNREC proposes to issue this NPDES General CAFO permit for a period not to exceed five (5) 
years, subject to the Effluent Limitations in the attached permit.  The following are the basis for the 
proposed limitations.  

 
Proposed Effluent Limitations 
 
Each permittee is authorized to discharge from the facility in accordance with the conditions set forth 
in this permit, including Part I.C.1 and Part I.C.2 of this permit, from the date noticed of permit 
coverage, lasting through the expiration date of this General Permit.  Violations of any of the 
following Effluent Limitations may result in enforcement action in accordance with Part II.A.21. of this 
permit. 

 
1.  
 

a. In accordance with 7 Del. Admin. C. §7201-9.5.6.4.1.1.1 of the CAFO Regulations, 
there shall be no discharge of manure, litter or process wastewater pollutants to 
Waters of the State from the production area.   

 
b. In accordance with 7 Del. Admin. C. §7201-9.5.6.4.1.1.1.2 of the CAFO Regulations, 

whenever precipitation causes an overflow of manure, litter or process wastewater, 
the overflow may be discharged into Waters of the State if: 

 
i. The production area is designed, constructed, operated, and maintained to 

contain all manure, litter, and process wastewaters plus the runoff and direct 
precipitation from a 25-year, 24 hour rainfall event; and 

ii. The production area is operated in accordance with the measures and records 
required in 7 Del. Admin. C. §7201-9.5.5.0 of the CAFO Regulations. 

 
c. 
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accordance with Part II.A.23, the discharge shall not be a violation of the Effluent 
Limitations in this permit. 

 
2. Medium Poultry Effluent Limitations  

 
a. The permittee shall operate according to all Best Management Practices (BMPs) 

addressed in the Animal Waste Management Plan (AWMP) and/or the Nutrient 
Management Plan (NMP) concerning management activities of  manure, litter, or 
process wastewater in accordance with the State Technical Standards.   
 

b. 
accordance with Part II.A.23, the discharge shall not be a violation of the Effluent 
Limitations in this permit. 

 
 
        Requirement to Implement Animal Waste Management Plan (AWMP) or Nutrient Management 

Plan (NMP) 
 

Each permittee must implement its AWMP/NMP in accordance with Part II.A.2. of the attached 
permit.  The AWMP/NMP must address the following nine (9) minimum requirements: 1) ensure 
adequate storage of manure, litter, and process wastewater, including procedures to ensure proper 
operation and maintenance of the storage facilities; 2) ensure proper management of mortalities 
(dead animals) to ensure they are not disposed of in a liquid manure, storm water, or process 
wastewater storage or treatment system that is not specifically designed to treat animal mortalities; 
3) ensure that clean water is diverted, as appropriate, from the production area; 4) prevent direct 
contact of confined animals with Waters of the State; 5) ensure that chemicals and other 
contaminants handled on-site are not disposed of in any manure, litter, process wastewater, or storm 
water storage or treatment system unless specifically designed to treat such chemicals and other 
contaminants; 6) site specific conservation practices to be implemented, including as appropriate 
buffers or equivalent practices, to control runoff of pollutants to Waters of the State; 7) protocols for 
appropriate testing of manure, litter, process wastewater, and soil; 8) establish protocols to land  
apply manure, litter or process wastewater in accordance with site specific nutrient management 
practices that ensure appropriate agricultural utilization of the nutrients in the manure, litter or 
process wastewater; and 9) identify specific records that will be maintained to document the 
implementation and management of the minimum elements described in this section. 
 
As defined in 7 Del. Admin. C. §7201-9.5.6.4 of the CAFO Regulations, the production area means 

any area used in the storage, handling, treatment or disposal of mortalities. Animal confinement area 
includes the areas inside the poultry confinement houses and end pads in accordance with State 
Technical Standards. Manure storage and waste containment areas include storage sheds, and 
stockpiles, under house or pit storages, liquid impoundments, static piles, and composting piles. 

 
Production Area Definition 
 
Delaware interprets the following clarified definition of Production Area to apply to both Medium and 
Large Poultry operations which meet the definition of a CAFO and have a duty to apply for coverage 
under this General Permit. 
 
As defined in 7 Del. Admin. C. §7201-9.5.6.4 of the CAFO Regulations, the production area means 

any area used in the storage, handling, treatment or disposal of mortalities. Animal confinement area 
includes the areas inside the poultry confinement houses and end pads in accordance with State 
Technical Standards. Manure storage and waste containment areas include storage sheds, and 
stockpiles, under house or pit storages, liquid impoundments, static piles, and composting piles. 
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Special Conditions 
 
Special Conditions in National Pollutant Discharge Elimination System (NPDES) permits require 
facilities to undertake activities designed to reduce the overall quantity of pollutants being discharged 
to Waters of the State.  Special Conditions address unique situations and incorporate preventative 
requirements to reduce the potential for discharge of pollutants. 
 
There are currently no special conditions applicable with this CAFO NPDES General Permit.   

 
Public Notice and Process for Reaching a Final Decision 
 

all applicable supporting permit documentation, will be published in the Delaware State News and 
   

 
A public hearing is scheduled on Thursday, December 3, 2015 beginning at 7:00 PM at the Delaware 
Department of Agriculture Conference Center, located at 2320 South DuPont Highway, Dover, 
Delaware 19901. The public hearing will provide the public an opportunity to provide comments on 
the general permit.  All comments received will be reviewed prior to issuing the general permit.  
Interested persons are invited to submit their written comments on the general permit and the 
tentative determinations made with respect to this NPDES general permit.  All comments received by 
the close of business on November 27, 2015 at 4:30 PM will be considered by the DNREC in 
reaching a final decision. 
 
After this General Permit is issued, Delaware intends to then proceed with public noticing groups of 

  
Delaware will continue with this process until all facilities, which are required to be under the permit, 
are covered.   
 
Department Contact for Additional Information 
 
Bryan A. Ashby 
Program Manager 
Division of Water  
Delaware Department of Natural Resources and Environmental Control 
89 Kings Highway 
Dover, DE 19901 
Ph:  (302) 739-9946 
FAX:  (302) 739-8369 
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