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CNHBD license’’ covering ‘‘Various Car-
toon Network—Hanna Barbera,’’ Golden
Books owes WBCP is $50,000.  Thus,
these agreements were not drafts, but
binding oral agreements that are demon-
strated by the parties’ course of conduct.

[9, 10] The only question that remains
for the court to resolve is whether such
oral agreements can confer exclusive
rights to a licensee that are freely trans-
ferable under copyright law.  This ques-
tion has already been answered by other
courts and by the Copyright Act itself.
According to the Copyright Act, 17 U.S.C.
§ 204(a), while a nonexclusive license may
be oral, an exclusive license ‘‘is not valid
unless an instrument of conveyance, or a
note or memorandum of the transfer, is in
writing and signed by the owner of the
rights conveyedTTTT’’  Eden Toys, Inc. v.
Florelee Undergarment Co., Inc., 697 F.2d
27, 36 (2d Cir.1982);  17 U.S.C. § 204(a)
(‘‘A transfer of copyright ownership, other
than by operation of law, is not valid un-
less an instrument of conveyance, or a note
or memorandum of the transfer, is in writ-
ing and signed by the owner of the rights
conveyed or such owner’s duly authorized
agent’’).  The purpose of the provision is
to protect copyright holders from persons
mistakenly or fraudulently claiming oral
licenses.  See Eden Toys, Inc., 697 F.2d at
36.  Because the court concludes that such
oral licenses must, as a matter of law, be
nonexclusive, the court finds that Golden
Books may not assume and assign these
two licenses without the permission of
WBCP.  See supra, § II.B.1.

III. CONCLUSION

The court finds that the four licenses
relating to Scooby–Doo and the Power
Puff Girls are nonexclusive licenses.  The
court also finds that the two licenses relat-
ing to Cartoon Network are nonexclusive
licenses.  Because under applicable copy-

right law, nonexclusive licenses are per-
sonal and do not convey an ownership
interest to the licensee that allows that
licensee to freely transfer its rights, the
court finds that copyright law prevents the
free assumption and assignment of these
agreements.

Accordingly, WBCP’ objection will be
upheld.  The court will enter an order in
accordance with this memorandum opinion.
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1. Copyrights and Intellectual Property
O48

Under federal copyright law, nonex-
clusive licensee has only a personal, and
not a property, interest in intellectual
property, which cannot be assigned unless
owner of intellectual property authorizes
the assignment;  in contrast, exclusive li-
censee does acquire property rights, which
it may freely transfer, and licensor cannot
transfer the same rights to anyone else.

2. Copyrights and Intellectual Property
O48

Rights granted to debtor-publisher
under executory license agreement, con-
sisting of sole and exclusive right to pro-
duce and market ‘‘videograms’’ relating to
copyrighted cartoon character in particular
geographic area over specific period of
time, were in nature of exclusive rather
than of nonexclusive license, notwithstand-
ing that agreement was limited only to
specific products, and granted debtor such
rights only in specific geographic area over
roughly six-year term.

3. Bankruptcy O3109

 Copyrights and Intellectual Property
O48

Anti-assignment clause in license
agreement for production and marketing
of ‘‘videograms’’ relating to copyrighted
cartoon character was insufficient, without
more, to alter nature of contract as exclu-
sive agreement, freely assignable by trust-
ee of debtor-licensee’s Chapter 11 estate.
Bankr.Code, 11 U.S.C.A. § 365(c)(1), (f).

4. Copyrights and Intellectual Property
O48

Under federal copyright law, exclusive
licensees have right to freely assign their
rights, without need for first obtaining li-
censor’s consent.  17 U.S.C.A. § 201(d).
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MEMORANDUM OPINION

McKELVIE, District Judge.

This is a bankruptcy case.  Golden
Books Family Entertainment, Inc. is a
debtor before this court.  Golden Books
publishes, produces, licenses, and markets
a host of children’s and family-related me-
dia and entertainment products.  It owns
an array of film copyrights, distribution
rights, trademarks, and licenses relating to
characters, television programs, and mo-
tion pictures.  Moreover, through a num-
ber of license agreements, Golden Books
publishes children’s books featuring char-
acters owned by other companies.

Golden Books, as part of its sale of its
assets to Random House and Classic Me-
dia, Inc. (‘‘the Buyers’’), is proposing to
assume and assign various executory con-
tracts.  Among the contracts that Golden
Books is seeking to assume and assign is
an Agreement, dated April 20, 1998, with
DIC Entertainment, L.P., in which Golden
Books licenses certain of DIC’s copyright
and trademark rights with respect to the
children’s character, Madeline (the ‘‘Made-
line Agreement’’).

This court approved Golden Books’ pro-
posed asset sale to the Buyers in a sale
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order dated August 15, 2001.  Golden
Books and the Buyers formally consum-
mated the sale transaction at a closing on
August 28, 2001.  On or before the August
15, 2001, sale hearing, several parties filed
objections contesting the assumption and
assignment of certain executory contracts
pursuant to the terms of the Buyers pur-
chase agreement.  The court was not
asked to rule on the merits of those objec-
tions at the sale hearing and the these
rights were preserved for later argument
and ruling.  Paragraph 12 of the sale or-
der for the sale to the Buyers provides
that:

all parties [who have failed to object are]
deemed to have given the consent con-
templated by the Bankruptcy Code Sec-
tions 365(c)(1) and (f)(1) to the assump-
tion of such Executory Contract by the
relevant Debtors and the assignment of
such Executory Contract to the [Buy-
ers].

After being notified of the sale, DIC
filed a motion with the court on August 13,
2001, objecting to the transfer of the rights
to Madeline from Golden Books to the
Buyers under § 365(c) of the bankruptcy
code, which prohibits a bankruptcy trustee
from assuming and assigning executory
contracts where applicable non-bankruptcy
law operates to prohibit such transfers.
In its objection brief, DIC argues that the
Madeline Agreement is an executory con-
tract within the meaning of § 365(c) of the
Bankruptcy Code, that the Madeline
Agreement is a nonexclusive personal li-
cense, and that copyright law prohibits the
transfer of nonexclusive personal licenses
without the permission of the licensor.  At
an oral argument before the court on Sep-
tember 28, 2001, DIC set forth an alterna-
tive argument that even if the court dis-
agrees with DIC’s characterization of the
Madeline Agreement as a nonexclusive li-
cense and finds that the Madeline Agree-
ment is an exclusive license, copyright law

also prohibits the free transfer of exclusive
licenses.  DIC found support for this prop-
osition of law in the recent Central District
of California case, Gardner v. Nike, Inc.,
110 F.Supp.2d. 1282 (C.D.Cal.2000).

The objection motion has been fully
briefed and argued by both parties.  This
is the court’s decision on DIC’s motion.

I. DISCUSSION

Under § 365(c) of the Bankruptcy Code,
when an executory contract can not be
assigned under applicable non-bankruptcy
law, it may not be assumed or assigned by
the bankruptcy trustee without permission
of the other contracting party.  Lawrence
P. King et al., 3 Collier on Bankruptcy
¶ 365.06[1] (15th ed.1997).  The relevant
portion of section 365(c) states:

Trustees may not assume or assign any
executory contract TTT of the debtor,
whether or not such contract TTT prohib-
its or restricts assignment of rights if,
TTT

1)

A) applicable law excuses a party,
other than the debtor, to such con-
tract from accepting performance
from or rendering performance to an
entity other than the debtor or debtor
in possession TTTT whether or not
such contract TTT prohibits or re-
stricts assignment of rights or delega-
tion of duties;  and

B) such party does not consent to
such assumption or assignment.

11 U.S.C. § 365(c).  In this case, Golden
Books is operating as the trustee because
it is a debtor in possession pursuant to 11
U.S.C. § 1107(a).

The issue before the court is whether
Golden Books, as debtor in possession, can
freely assign the Madeline Agreement to
the Buyers without the permission of DIC.
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To resolve this issue, the court must first
determine whether a copyright license is
an ‘‘executory contract’’ within the mean-
ing of 11 U.S.C. § 365(c).  If it is, the
court must then determine whether under
the ‘‘applicable law’’ of copyright, the li-
cense is one that is not freely transferable.
11 U.S.C. § 365(c)(1)(A).

The parties do not dispute that the
Madeline Agreement is an ‘‘executory con-
tract’’ within the meaning of section 365(c).
Courts, including the Third Circuit, have
widely held that the test to be applied to
determine whether a contract is executory
is the ‘‘Countryman’’ definition, which pro-
vides that a contract is executory when the
obligations of ‘‘both the bankrupt and the
other party to the contract are so far
unperformed that the failure of either to
complete performance would constitute a
material breach excusing the performance
of the other.’’  Countryman, Executory
Contracts in Bankruptcy;  Part I, 57 Minn.
L.Rev. 439, 460 (1973);  see also Everex
Systems. Inc. v. Cadtrak Corp (In re
CFLC, Inc.), 89 F.3d 673, 677 (9th Cir.
1996) (an executory contract is ‘‘a contract
TTT on which performance is due to some
extent on both sides’’);  Sharon Steel Corp.
v. Nat’l Fuel Gas Distrib. Corp., 872 F.2d
36, 39 (3d Cir.1989).  Applying the Coun-
tryman definition of executory contracts,
courts generally have found intellectual
property licenses to be ‘‘executory’’ within
the meaning of section 365(c) because each
party to the license had the material duty
of ‘‘refraining from suing the other for
infringement of any of the [intellectual
property] covered by the license.’’  In re
Access Beyond Tech., Inc., 237 B.R. 32
(Bankr.D.Del.1999);  see generally, Brad-
ley N. Raderman and John Walshe Mur-
ray, Assumption and Assignment of Patent
Licenses under Chapter 11 of the Bank-
ruptcy Code, 6 J.Bankr.L. & Prac. 513,
514–15 (1997).

[1] The issue thus becomes a question
of copyright law:  Does copyright law pre-
clude the free assignment of the Madeline
Agreement?  Courts have generally found
that the answer to this question turns on
whether the license is exclusive or nonex-
clusive.  See generally In re Patient Educ.
Media, Inc., 210 B.R. 237 (Bankr.S.D.N.Y.
1997);  Perlman v. Catapult Entm’t, Inc.
(In re Catapult Entm’t, Inc.), 165 F.3d 747
(9th Cir.1999);  see also Aleta A. Mills,
Note:  The Impact of Bankruptcy on Pat-
ent and Copyright Licenses, 17 Bankr.
Dev.J. 575, 585–86 (2001) (collecting and
summarizing cases).  Under copyright law,
‘‘a nonexclusive licensee TTT has only a
personal and not a property interest in the
[intellectual property],’’ which ‘‘cannot be
assigned unless the [intellectual property]
owner authorizes the assignmentTTTT’’  In
re Patient Educ. Media, 210 B.R. at 242–
43 (citing references omitted);  see also 3
Melvin B. Nimmer & David Nimmer, Nim-
mer on Copyright § 10.02[A] at 10–23
(1996) (hereinafter ‘‘Nimmer’’).  By con-
trast, however, an exclusive licensee does
acquire property rights and ‘‘may freely
transfer his rights, and moreover, the li-
censor cannot transfer the same rights to
anyone else.’’  In re Patient Educ. Media,
210 B.R. at 240;  see also 3 Nimmer
§ 10.02[A] at 10–23;  but see Gardner, 110
F.Supp.2d at 1287 (analyzing the Copy-
right Act and holding that licensees cannot
freely transfer rights even under exclusive
license).

[2] To determine whether the Made-
line Agreement is an exclusive or nonex-
clusive license, the court must examine the
terms of the agreement itself.

A. The Madeline Agreement

In the Madeline Agreement, DIC grant-
ed to Golden Books certain rights in Made-
line cartoons that were owned by DIC.
Section 2(a) of the Agreement, which sets
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forth the parties ‘‘Basic Rights,’’ states
that, with respect to 25 specified currently
existing half-hour animated programs
based on the [Madeline Property],

DIC hereby grants to Golden, through-
out the Territory, the sole, exclusive,
and irrevocable right, license, and privi-
lege to (i) manufacture, sell, rent, and
otherwise distribute ‘‘Videograms’’ of
the Programs in any and all formats and
configurations;  (ii) publicize, advertise,
exploit, promote, market and turn to
account copies of such Videograms
(‘‘Copies’’) in connection with any or all
of the foregoing rights, and (iii) license,
lease, and authorize others to do any or
all of foregoing during the Term.

As set forth in section 3, the ‘‘Term’’ of the
license agreement runs from April 20, 1998
until June 1, 2004.  The ‘‘Territory’’ is
defined, in section 4 of the Agreement, as
including the United States and its territo-
ries and Canada.  ‘‘Videograms’’ is defined
in section 2(a) as ‘‘a cassette, disc, or other
device now known or hereafter devised
and designed to be used in conjunction
with a reproduction apparatus which
causes a visual image TTT to be seen on the
screen of a television receiver or any com-
parable deviceTTTT’’

At oral argument, Golden Books and the
Buyers pointed to a number of relevant
provisions of the Agreement that they be-
lieve demonstrate that the Madeline
Agreement is an exclusive and not a non-
exclusive license.  Specifically, Buyers
counsel directed the court to:

section 2(a), set forth above;
section 2(c), which states that ‘‘Golden
Books shall have the sole, full, and com-
plete discretion concerning the manufac-
ture, distribution, marketing, and other
exploitation of all Videograms and Cop-
ies’’ and that the judgment of Golden
Books as to all matters affecting exploi-
tation shall be binding on DIC;

section 2(d), which states that Golden
Books shall have the sole and exclusive
right to negotiate and enter into con-
tracts with respect to the property, ‘‘in-
cluding the right to sublicense its rights
hereunder’’;

section 2(e), which states that ‘‘Golden
Books shall have the right to use and
authorize others to use the name, physi-
cal likeness TTT biographies, and voice of
any person rendering services in connec-
tion with the Programs’’;

section 9, which obligates DIC to pro-
vide further assurances in the event that
there is a question as to the grant that
has been given to Golden Books in the
agreement;  and,

section 12(d), which states that none of
the rights granted to Golden Books in
the Agreement has been or will be
transferred by DIC to any third party.

Each of these rights seems to indicate that
Golden Books did hold exclusive rights
with respect to the licensed property.

In apparent contradiction to section 2(a),
which gives Golden Books the exclusive
right to sub-license the Madeline Proper-
ties to others, the Agreement also includes
among its miscellaneous provisions a sec-
tion labeled Assignments/Sublicense (sec-
tion 18(e)), which states that subject to
certain exceptions:  ‘‘Neither party shall
have the right to assign its rights and
obligations hereunder without the other
party’s prior consent, which consent shall
not be unreasonably withheld.’’

B. Is the Madeline Agreement Exclu-
sive or Nonexclusive?

It is clear from the above listed terms
that the Madeline Agreement grants to
Golden Books certain exclusive rights with
respect to a sub-set of the copyright relat-
ing to the Madeline video properties that
DIC owns.  Golden Books and the Buyers
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argue that the Madeline Agreement is an
exclusive license simply because it grants
to Golden Books certain exclusive rights.
They also argue that limitations in the
license as to territory and term do not
undercut the exclusivity of the license, be-
cause rights conferred under exclusive li-
censes can and often do encompass less
than the whole right to the property.  DIC
argues, however, that because the exclu-
sive rights only cover a sub-set of the
rights that DIC owns (e.g., they are in a
limited territory and for a limited time),
the license must be a nonexclusive license.

DIC’s position that the license is neces-
sarily nonexclusive because it only grants
exclusive rights to a set of rights that are
limited in temporal and geographical scope
is incorrect as a matter of law.  Intellectu-
al property rights are recognized as bun-
dles of rights, portions of which may be
exclusively or nonexclusively licensed.
The fact that only certain rights are exclu-
sively licensed does not convert the license
to a nonexclusive license.  Under copy-
right law, even if one licenses a right that
is limited in geographic or temporal scope,
if that right is nonetheless exclusive within
those parameters, it is an exclusive grant
of a copyright.  Therefore, based on the
licenses terms, the court finds that the
Madeline Agreement is an exclusive li-
cense.

[3] DIC’s only plausible textual argu-
ment in support of nonexclusivity is that
section 18(e) detracts from the exclusivity
of the license in the sense that Golden
Books cannot have a freely transferable
property interest if they need DIC’s per-
mission to sub-license it.  Given the many
provisions in the Agreement that indicate
that this license was indeed meant to be
exclusive, the court declines to accept this
argument.

Copyright law clearly distinguishes be-
tween the legal effect of a nonexclusive

license and an exclusive license.  Contract
clauses restricting assignment do not
change this calculus under the copyright
law.  The court therefore finds that the
non-assignment clause of section 18(e) is
exactly the type of boilerplate restriction
of assignment that section 365(f) states
should have no bearing on this matter.
See 11 U.S.C. § 365(f)(1) (‘‘Except as pro-
vided in subsection (c) of this section, not-
withstanding a provision in an executory
contract TTT that prohibits, restricts, or
conditions the assignment of such a con-
tract TTT the trustee may assign such con-
tract TTT’’) (emphasis added);  see also 11
U.S.C. § 365(c) (‘‘Trustees may not as-
sume or assign any executory contract TTT

of the debtor, whether or not such contract
TTT prohibits or restricts assignment of
rights if TTT’’ excused by applicable law).

Accordingly, the court finds that the
Madeline Agreement is an exclusive li-
cense.

C. Under Copyright Law, Does Golden
Books Need DIC’s Consent to
Transfer the Madeline Agreement?

DIC’s objection as filed asserts that the
Madeline Agreement is a nonexclusive li-
cense and is therefore non-assignable un-
der the copyright law.  Prevailing case law
holds that nonexclusive intellectual proper-
ty licenses do not give rise to ownership
rights and are not assignable over the
objection of the licensor.  See In re Cata-
pult Entertainment, 165 F.3d at 750 (hold-
ing nonexclusive licenses do not give rise
to ownership rights and are not assignable
over the objection of the licensor);  In re
Patient Educ. Media, 210 B.R. at 240
(same);  In re Access Beyond Tech., 237
B.R. at 44 (finding that patent license
agreement at issue was nonexclusive be-
cause it did not convey the exclusive right
or some part of the exclusive right to
practice the invention and did not grant
any right to exclude others from practicing
the patents and holding that nonexclusive
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license is not assignable).  Having now
found that the Madeline Agreement is an
exclusive license, the court must now de-
termine whether copyright law allows an
exclusive licensee to freely transfer such a
license.

At oral argument, DIC alternatively
contended that if the court determined
that the Madeline Agreement was an ex-
clusive license that, as a matter of copy-
right law, even an exclusive license cannot
be assigned without the licensor’s consent.
To support this argument, DIC relies on
Gardner v. Nike, 110 F.Supp.2d. 1282
(C.D.Cal.2000).

In Gardner, Nike and Sony entered into
an exclusive licensing agreement for the
use of a cartoon character created by
Nike.  Sony subsequently transferred its
rights under the license to Gardner, who
started using the character on various
products.  In response to threatened legal
action from Nike, Gardner brought an ac-
tion for declaratory relief against Nike
seeking a declaration of his right to use
the character.  Gardner argued that under
the Copyright Act, Sony, the original licen-
see, was allowed to transfer its rights to
him without the consent of the original
licensor, because the exclusive license
made the original licensee an ‘‘owner’’ un-
der the Copyright Act.  As an ‘‘owner,’’
Gardner asserted, the original licensee was
able to transfer whatever rights it had
(including the right to assign, as set forth
in § 106 of the Copyright Act 1) under

§ 201(d) of the Copyright Act.2  Gardner,
110 F.Supp.2d. at 1284.  In opposition,
Nike argued that, according to the text of
§ 201(d), the original licensee was not an
‘‘owner’’ who has all the rights of owner-
ship (including the right to assign);  rather,
§ 201(d) only conferred upon the original
licensee the ‘‘protections and remedies’’ of
a copyright owner, which the court held
includes only the right to sue and defend
suits in its own name, but not the right to
assign.  Id.  The Gardner court agreed
with Nike and held that exclusive licensees
do not have the right to assign under
§ 201(d) of the Copyright Act.  Id. at
1286.

Commentators have noted that the hold-
ing in Gardner flatly contradicts the lead-
ing treatise on copyright law, Nimmer on
Copyright, and leading bankruptcy cases
such as In re Patient Educ. Media that
state that under the Copyright Act exclu-
sive licenses are freely assignable.  See,
e.g., Ronald Leibow, Ashleigh Danker &
Keith Murphy, Transfer of Intellectual
Property Rights in Bankruptcy, 820 PLI/
Comm 1141, 1154–1163 (2001).

In re Patient Education Media is a
bankruptcy case.  The issue presented in
Patient Education Media was whether the
debtor could transfer its nonexclusive li-
cense to use the copyrighted work over the
objection of the copyright owner.  Al-
though the court did not need to address
exclusive licenses in its holding, in dicta
the court referred to the distinction in the

1. Section 106 of the Copyright Act provides in
relevant part that ‘‘the owner of [the] copy-
right TTT has the exclusive rights to do and to
authorize’’ the designated uses of the copy-
righted work.  17 U.S.C. § 106.

2. Section 201(d) of the Copyright Act provides
as follows:

(d) Transfer of Ownership.
The ownership of a copyright may be trans-

ferred in whole or in part by any means of
conveyance or by operation of law TTT

Any of the exclusive rights comprised in a
copyright, including any subdivision of any of
the rights specified by section 106, may be
transferred as provided by the clause (1) and
owned separately.  The owner of any particu-
lar exclusive right is entitled, to the extent of
that right, to all of the protection and reme-
dies afforded to the copyright owner by this
title.  17 U.S.C. § 201(d).
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copyright law between nonexclusive and
exclusive licenses, and concluded that, in
contrast to nonexclusive licenses, exclusive
licenses are freely assignable.  The court
reasoned that:

Ownership is the sine qua non of the
right to transfer, and the copyright law
distinguishes between exclusive and non-
exclusive licenses.  A ‘‘transfer of copy-
right ownership’’ includes the grant of
an exclusive license, but not a nonexclu-
sive license.  17 U.S.C. § 101.  The
holder of the exclusive license is entitled
to all of the rights and protections of the
copyright owner to the extent of the
license.  17 U.S.C. § 201(d).  See gener-
ally 3 [Nimmer] § 10.02[A] at 10–23
(1996)[ ].  Accordingly, the licensee un-
der an exclusive license may freely
transfer his rights, and moreover, the
licensor cannot transfer the same rights
to anyone else.

In re Patient Educ. Media, 210 B.R. at
240.  The proposition that exclusive licens-
es are freely assignable by the licensee is
echoed in the Nimmer on Copyright trea-
tise (which is cited in the above quote from
Patient Education Media ) and in other
bankruptcy treatises that address this is-
sue.  See, e.g., Primoff and Weinberger,
E–Commerce and Dot–Com Bankruptcies:
Assumption, Assignment, and Rejection of
Executory Contracts, Including Intellectu-
al Property Agreements, and Related Is-
sues Under Sections 365(c), 365(e), and
365(n) of the Bankruptcy Code, 8 Ameri-
can Bankruptcy Institute Law Review 307,
326 (2000) (‘‘Pursuant to section 201(d)(2)
of the Copyright Act, the holder of an
exclusive copyright is entitled, to the ex-
tend of such right, to all of the rights and
remedies accorded to a copyright owner.
Such rights include the exclusive right to
transfer.  A licensee under an exclusive
copyright license would, therefore, have
the right to transfer its exclusive right to
do and to authorize the designated uses of
the copyright.  Based on the foregoing, an

e-commerce debtor-licensee’s exclusive li-
cense is not implicated by section 365(c) of
the Bankruptcy Code’’).

This court finds the reasoning of Gard-
ner to be unpersuasive.  The Copyright
Act clearly states that there is a key dis-
tinction between exclusive and nonexclu-
sive licenses.  Section 101 of the Copyright
Act defines a ‘‘Transfer of Copyright Own-
ership’’ as the:

assignment, mortgage, exclusive license,
or any other conveyance, alienation, or
hypothecation of a copyright or any of
the exclusive rights comprised in a copy-
right, whether or not it is limited in time
or place of effect, but not including a
nonexclusive license.

17 U.S.C. § 101 (emphasis added).  The
court in Gardner held that conferring
‘‘protections and remedies’’ on an exclusive
licensee is distinct from conferring owner-
ship rights.  In so doing, the Gardner
court effectively interpreted § 201(d) to
limit the meaning of ‘‘ownership’’ as set
forth in § 101.  According to the Gardner
court’s construction of the phrase ‘‘protec-
tions and remedies’’ in § 201(d), granting
exclusive licensees ‘‘protections’’ does not
necessarily grant them the right to assign.
Rather, it only confers on the licensee the
right to sue for infringement and to defend
suits in its own name.  This right is set
forth for copyright owners in § 501(b).  It
is difficult to understand why the Gardner
court held that the phrase ‘‘protections and
remedies’’ confers on exclusive licensees
the particular rights of copyright owners
that are set forth in § 501(b), but does not
confer to exclusive licensees the rights of
copyright owners, such as the right to
freely assign, that are set forth in § 106.

[4] The more natural reading of
§ 201(d) is that Congress intended exclu-
sive licensees to have all of the rights of an
owner to the extent the license is intended
to cover each of these rights.  The court
therefore declines to adopt the holding of
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the Gardner court and instead finds, in
accordance with Patient Educ. Media and
Nimmer, that exclusive licensees have the
right to freely assign their rights.

II. CONCLUSION

The court finds that Madeline Agree-
ment is an exclusive license.  The court
also finds that, under applicable copyright
law, exclusive licenses convey an owner-
ship interest to the licensee that allows
that licensee to freely transfer its rights.
Therefore, in this case, copyright law does
not prevent the assumption and assign-
ment of the Madeline Agreement.  The
court thus has authority to permit the
Golden Books to assume and assign the
Madeline Agreement as part of their sale
to Random House and Classic Media, Inc.
Accordingly, DIC’s objection will be de-
nied.

The court will enter an order in accor-
dance with this memorandum opinion.

,
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Indian Country Campsites Recreation
and Maintenance Fund,

Defendant.

Bankruptcy No. 5–93–01331.
Adversary No. 5–00–00110A.

United States Bankruptcy Court,
M.D. Pennsylvania,

Wilkes–Barre Division.

June 29, 2001.

Proceeding was brought for determi-
nation as to dischargeability of Chapter 7

debtors’ obligation for postpetition proper-
ty association assessments. The Bankrupt-
cy Court, John J. Thomas, J., held that: (1)
debtors’ personal obligation to pay postpe-
tition property association assessments un-
der contract that predated their bankrupt-
cy case was prepetition debt, of kind which
was dischargeable in bankruptcy; but (2)
lien which arose in favor of property own-
ers’ association as security for debtors’
payment obligation passed through bank-
ruptcy unaffected and could be enforced in
same manner as mortgages are foreclosed.

So ordered.

1. Covenants O53, 77.1

Covenants running with the land rep-
resent personal contracts between grantor,
the covenantee, and grantee, the covenan-
tor; however, unlike most contracts, one
may enforce such a covenant simply by
virtue of being an owner of land.

2. Covenants O68

Covenant running with the land may
bind owner personally to pay a set fee for
common expenses and maintenance, but
may also provide for lien in favor of prop-
erty owners’ association as security for
this continuing obligation.

3. Associations O12

Under what circumstances a lien
arises in favor of property owners’ associa-
tion, as security for owner’s obligation to
pay fees assessed for common expenses,
depends upon the terms of association’s
recorded declaration of covenants and re-
strictions.

4. Bankruptcy O3362

Chapter 7 debtors’ personal obligation
to pay postpetition property association as-


